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PEEFACE TO THE NEW EDITION. 


Since the enactment of Act XI. ol* IS Gl< which abolished 
the oflices of Hindu Law Olliccrs, a complete work on Hindu 
Law Hooks lias become indispensably nccctsaiy ] for the 
administration of justice. 


By Section 15. llegulation IV. 1793, re-enacted ibr Benares 
and tli«»Uppcr Provinces by Regulation Vlll. of 1 7 95, 
^ 3j and Regulation 111. of 1S03, § J (>, it is provided, that 
in ■ nits regarding succession, inher'd mice, marriage, mul 
caste, and all religious usages and institutions, the Hindu 
law with regard to Hindus, is to be considered the 
general rules by which the Judges are to form their decisions. 


In all other questions the Courts of Justice arc requi red 

to guide themselves hy the principles of justice, equity, and 

good conscience. Thus although iti quo- tions of Contract, 

Evidence. &ro. a Court of Justice in the Molhssil is not bound 
* * 

to administer the oiiginal laws of the people of ilu* country, 
yet in the adjudication, of matters in which tho-e haws have 
heen laid down hy the Legislature as binding, questions not 
in j frequently arise in which an examination of the provisions 
to be found in those systems of Jurisprudent.; on oilier sub- 
jects, viz. Contract, Evidence, &c. becomes essentially necessary 
fo arriving at a sound and correct decision. By the Chert or 
cc instituting the old Supreme Court , iu eases of Contract 
arising between parties professing Hindu and Muiio moduli 
faiths respectively, the Hindu and Muhomedan Laws on 
those subjects arc enjoined to he administered, and the High 
Court in its original jurisdiction in tli^se ease* hu-, still to 
decide in accordance with the provisions of those laws. 
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Although in 1810 Mr. H. T. Colebrookc published a 
translation of that portion of the Mitacshnra which relates 
to the laws of Partition and Inheritance, and the portion relat- 
ing to the Administration of Justice has been subsequently 
translated and published by Sir W. II. Macnaghteu, yet 
the want of a complete Mitdcskard is deeply felt by the legal 
profession. To supply this want partially, the Editor has 
undertaken the publication of this work, which contains the 
parts of the MUaeshard already translated by Messrs. Cole- 
brooke and Macnaghten, and the Chapters on Loans, &c. 
which have been translated by the Editor himself. In 
both Mr. Colebrookc and Sir W. II. Macnaghtcn’s trans- 
lations, the original texts of Ydjnyawalcya, and the Com- 
mentaries of Vijnydneshwara , the author of the MUaeshard, 
are not distinguished. This causes great inconvenience. The 
plan followed in the Sanscrit Edition of the MUaeshard pub- 
lished in 1829 under the authority of the Committee of Public 
Instruction, distinguishing the original texts from the anno- 
tation of the Commentator by using diherent types, has been 
adopted in this edition. The original Mitacshara. is not divided 
into Chapters and Sections. Mr. Colebrookc, for facility of 
reference and perspicuity of arrangement divided his work 
into Chapters and Sections according to the subjects. The 
same arrangement is also adopted in this edition, with the 
view that the old references used in several Hindu Law 
treatises might also be applicable. 

The Editor believes that the present Edition of the Mit.de- 
shard with an Appendix containing a general Synopsis on 
Inheritance, the important Rulings of Her Majesty’s Privy 
Council, and those of the Sudder and High Courts of the dif- 
ferent Presidencies, and a Chart of the Sapiiulas, Samanodacas* 
and Bumlhoos , who arc entitled to succeed together with their 
order of succession,, will be of material service to the Bench 
and Bar and the public in general, 
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Should this work find favor with the public, it is in con- 
templation to translate and publish the other Chapters of 
t]ie MUdcshard ; so as to present to the Public the whole of 
this valuable treatise on Hindu jurisprudence in an English 

garb. 

GIltlSH CHANDRA TARKALANKAR. 

Calcutta, ") 

December, 1870. J 




PREFACE BY COLEBROOKE 


TO JIIS EDITION OF THE 

DAYA BIIAGA AND THE MIT ACS II AR A. 

1810 . 

No branch of jurisprudence is more important'than the law 
of successions or inherilauce ; as it cojistitutes that part'of 
any national system of laws, which is the most peculiar and. 
distinct, and which is of most frequent use and extensive 
application. 

In the law of contracts, the rules of decision, observed in 
the jurisprudence of different countries, are in general dictated 
by reason and good sense ; and rise naturally, though not 
always obviously, from the plain maxims of equity and right. 

As to the criminal law, mankind are in general agreed in 
regard to the nature of crimes : and, although some diversity 
necessarily result from the exigencies of different states of 
society, leading to considerable variation in the catalogue of 
olfences, and in the scale of relative guilt and consequent 
punishment , yet the fundamental principles are unaltered, 
and may perhaps he equally traced in every known scheme 
of exemplary and retributive justice. 

Put the rules of succession to property, being in their nature 
arbitrary, are in all systems of law merely conventional. Admit- 
ling even that the succession of the offspring to the parent is 
so obvious as almost to present a natural and universal law ; 
yet this very first rule is so variously modified by the usages 
of different nations, that its application at least must be ac- 
knowledged to he founded on consent rather than on reason- 
ing. In the laws of one people the rights of primo- 
geniture arc established ; in those of another the equal 
succession of all the male offspring prevails ; while the rest 
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allow the participation of the female with the male issue, 
some in equal, other in unequal proportions. Succession by 
right of representation, and the claim of descendants to in- 
herit in the order of proximity, have been respectively es- 
tablished in various natious, according to the degree of 
favour, with which they have viewed those opposite preten- 
sions. Proceeding from linear to collateral succession, the 
diversity of laws prevailing among different nations, is yet 
greater, and still more forcibly argues the arbitrariness of the 
rules. Nor is it indeed practicable to reduce the rules of 
succession as actually established in any existing body of law, 
to a general or leading principle, unless by the assumption 
of some maxim not necessarily nor naturally connected with 
the canons of inheritance. 

In proportion then, as the law of successions is arbitrary 
and irreducible to fixed and general principles, it is complex 
and intricate in its provisions ; and requires, on the part of 
those entrusted with the administration of justice, a previous 
preparation by study ; for its rules and maxims cannot bo 
rigbtlj? understood, when only hastily consulted as occasions 
arise. Those occasions are of daily and of hourly occurrence : 
and, on this account, that branch of law should bo carefully 
and diligently studied. 

In the Hindu jurisprudence in particular, it is the branch 
of law, which specially and almost exclusively merits the 
attention of those who are qualifying themselves for the line 
of service in which it will become their duty to administer 
justice to our Hindu subjects, according to their own laws. 

A very ample compilation on this subject is included in the 
Digest of Hindu law, prepared by Jagannnlka under the 
directions of Sir /I ilham Jones. But copious as that work is, 
it does not supersede the necessity of further aid to the study 
of the Hindu law of inheritance. In the preface to the 
translation of the Digest, I hinted an opinion unfavourable to 
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tlio arrangement of it, as it has boon executed by the native 
compiler. 1 have been confirmed in that opinion of' the 
compilation, since its publication ■, and indeed the author's 
method of discussing together the discordant opinions 
maintained by the lawyers of the several schools, without 
distinguishing in an intelligible manner which of them is the 
received doctrine of each school, but on the contrary leaving 
it uncertain whether any of the opinions stated by him do 
actually prevail, or which doctrine must now he considered to 
be in force and which obsolete, renders bis work of little 
utilit y to persons conversant with the law, and of still less 
service to those who are not versed in Indian jurisprudence ; 
especially to the English reader, for whose use, through the 
medium of translation, the work was particularly intended. 

Entertaining this opinion of it, 1 long ago undertook a 
new compilation of the law of successions with other collec- 
tions of Hindu law, under the sanction of the government of 
‘ Be>nj id , for preparing for publication a supplementary Digest 
of such parts of the law as 1 might consider to be most use- 
ful. lis final completion and publication have been hitherto 
delayed by important avocations ; and it has been judged 
mean time advisable to offer to the public in a detached 
form, a complete translation of two works materially connect- 
ed with that compilation. 

Tluy are the standard authorities of tlie Hindu law of 
inheritance in the schools of Benares ami Benya l respectively ; 
and considerable advantage must he derived to the study of 
this branch of law, from access to those authentic works, in 
which the entire doctrine of each school, with the reasons 
and arguments by which it is supported, may be seen at one 
view and in a connected shape. 

In general compilation, where the authorities arc greatly 
multiplied, ami tin* doctrines of many ditlerent schools, ami 
oi numerous authors are contrasted and compared, the reader 

at a loss to collect the doctrines of a particular school and 

• 0 
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to follow the train of reasoning by which they are maintained. 
He is confounded by the perpetual conflict of discordant 
opinions and jarring deductions ; and by the frequent transi- 
tion from the positions of one sect to the principles of another. 
It may be useful then, that such a compilation should bo 
preceded by the separate publication of the most approved 
works of each school. By exhibiting in an exact translation 
the text of the author with notes selected from the glosses of 
his commentators or from the works of other writers of the 
same school, a correct knowledge of that part of the Hindu 
law, which is expressly treated by him, will bo made more 
easily attainable, than by trusting solely to a general com- 
pilation. The one is best adapted to preparatory study ; the 
other may afterwards be profitably consulted, when a general, 
but accurate knowledge has been thus previously obtained by 
the separate study of a complete body of doctrine. 

These considerations determined the publication of the 
present volume. It comprehends the celebrated treatise of 
Ji'i/uila-vdlam on successions, which is constantly cited by 
the lawyers of Bengal under the emphatic title of Ddya-b/tdtja 
or “ inheritance ■" and an extract from the still more celebrat- 
ed Mi fact hard, comprising so much of this work as relates to 
inheritance. The range of its authority and influence is far 
more extensive than that of JumUa-vdhana’s treatise ; for it is 
received in all the schools of Hindu law, from Benares to the 
southern extremity of the peninsula of India, as the chief 
ground-work of the doctrines which they follow, and as an 
authority from which they rarely di.-sent. 

The works of other eminent writers have, concurrently with 
the Mildcsluira , considerable weight in the schools of law which 
have respectively adopted them ; as the Sine ill C/iandriai /: 

* By Ie'rn.ula Jihotla. This excellent treatise on judicature is of great and 
tlm is 1 paramount authority, as I am informed, in the countries occupied by tho 
Hindu nations of Vrdriru, Tailavga, and CarndUi ; inhabiting the greatest part 
of the p' niumla, or JJekhin. 



PREFACE. 


in the south of India ; the Chintdmani , Retndcara and V'i- 
mdd-ckandra* in Mithila j the Viramiirudaya and Camald- 
caraf at Benares , and the Mayuc } ha% among the 31ara - 
M/das : but all agree in. generally deferring to the au- 
thority of the Mildcshard, in frequently appealing to its 
text, and in rarely and at the same time modestly dissenting 
’rom its doctrines on particular questions. The Bengal school 
done, having taken for its guide Jimuta-vdhana* s treatise, 
vhieh is on almost every disputed point, opposite in doctrine 
;o the Mildcshard , has no deference for its authority. On 
this account, independently of any other considerations, it 
would have bef^i necessary to admit into the present volume 
either his treatise, or some one of the abridgments of his 
doctrine which are in use, and of which the best known and 
most approved is Raghunandana’ s Ddga-taiioa. But the pre- 
ference appeared to be decidedly duo to the treatise of 
Jimuta-vahana himself ; as well because he was the founder of 
this school, being the author of the doctrine winch it has 
adopted ; as because the subjects, which he discusses, are treat- 
ed by him. with eminent ability and great precision ; and for this 
further reason, that quotations from his work, or refereftecs to 
it, which must become necessary in a general compilation of 
the Hindu law of inheritance, can be but very imperfectly 
intelligible without the opportunity of consulting the whole 
text of his close reasoning and ample disquisitions. 

Having selected, for reasons which have been here ex- 
plained, the Duga-bhdga of Jimuta-vahana and the Mildcshard 
on inheritance, for translation and separate publication, I was 


# Vlvdda Chintdmani^ Vyavahdra Chin tdm a ni> and other treatises of Ia\v by 
Vdchcspati MUra. Vlvdda Retndcard , Vyavahara Retnacara and other com- 
pilations by Rand it as employed by CKandesivara ; Vlvdda Chandra by Mimru 
Misra or rather by his aunt Lac him a or Lacshmi Devi. 

t VI rami t rodaya, an ample and very accurate digest by Mitfa Misra, 
Vivdda-tdndava and other works of CamaMcara . 

J Vyavakdra Mayucha aud other treatises by R [lacanV ha, 

l 2 
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led in course to draw the chief part of the annotations 
necessary to the illustration of the text, from the commen- 
taries on those works. Notes have been also taken from 
original treatises, of which likewise brief notices will be here 
given, that their authority may be appreciated. 

In the selection of notes from commentaries and other 
sources, the choice of them has not been restricted to such as 
might bo necessary to the elucidation of the subject as it is 
exhibited in the English version ; but variations in the reading 
and interpretation of the original text have been regularly 
noticed, with the view of adapting this translation to the use 
of those who may bo induced to study it with the original 
Sanscrit text. The move English reader will not be detained 
by these annotations, which lie will of course pass by. 

Having verified with great care the quotations of authors, 
as far as means are afforded to me by my own collection of 
Sanscrit law books (which includes, I believe, nearly all that 
arc extant;) I have added at the foot of the page notes of 
reference to the places in which the texts are found. They 
will be satisfactory to the reader as demonstrating the general 
correctness of the original citations. The inaccuracies, which 
have been remarked, are also carefully noticed. They are lew 
and not often important. 

The sources, from which the annotations have been chiefly 
drawn, are the following : 

The commentary of Sricrhfnia Tcrcdlancara on the Ddga- 
l/idga of Jimuta-vdham has bceu eliiclly and preferably used. 
This is the most celebrated of the glosses on the text. It is 
the work of a very acute logician, who interprets his author 
and reasons on his arguments, with great accuracy and 
precision ; and who always illustrates the text, generally 
confirms its positions, but not unfrcqucntly modifies or amends 
them. Its authority has been long gaining ground in the 
schools of law throughout Bengal; and it has almost banished 
from them the other expositions of the Daga-b/idga ; being 
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ranked, in general estimation, next after tlie treatises of 
Jimula-vd/tana and of liayhumudana. 

An original treatise by the same author, entitled Ddga-cra- 
ma-savgraha , contains a good compendium of the law of inheri- 
tance according to Jimuta-vdhctna’s text, as expounded in his 
commentary. It lias been occasionally quoted in the notes : 
its authority being satisfactorily demonstrated by the use 
which was made of it in the compilation of the Digest trans- 
lated by Mr. Ilalhed ; the compilers of which transcribed 
largely from it, though without acknowledgment. 

The earliest- commentary on JiuuUa-vaham is that of 
Srindi'ha Achdrya CfaUldmani. It lias been constantly in 
Sricmhna’s view, who frequently copies it ; but still oftener 
cites the opinions of C/tudumani to correct or confute them. 
Notwithstanding this frequent collision of opinions, the com- 
mentary of Chutidtnani must he acknowledged as, in general, 
a very excellent exposition of the text , and it has been use- 
fully consulted throughout the progress of the translation, as 
well as for the selection of explanatory notes. 

Another commentary, anterior to Aricmltua's, but subse- 
quent to C/niJdmanis , is that of Achy da Chacravarti , (author 
likewise of a commentary on the Srddd’ha Theca.) It is in 
many places quoted for refutation, aud in move is closely 
followed by Sricris/nur, hut always without naming the author. 
It contains frequent citations from Cluulinnuii, and is itself 
quoted with the name of the writer by Mahcswara. This 
work is upon the whole an able interpretation of the text of 
JhmUti-rdhana, and has afforded much assistance in the 
translation of it, aud furnished many notes illustrating its 
sense. 

The commentary of llahrsivara is posterior to those of 
C/hiddmani and of Achyuta, both of which arc cited in it ; and 
is probably anterior to Sricnskna’s, or at least nearly of the 
same date, if my information concerning these authors be 



mEFACE. 


correct ,* for they appear to have been almost contemporary ; 
but Mahcswara seemingly a little tbe cider of the two. 
They differ greatly in their expositions of the text, both as to 
the meaning and as to the manner of deducing the sense : 
but neither of them affords any indication of his having seen 
the other’s work. A comparison of those different and inde- 
pendent interpretations has been of material aid to a right 
understanding and correct version of obscure and doubtful 
passages in JirmUa-vahana’s text. 

Of the remaining commentaries, of which -notices had been 
obtained, only one other has been procured. It bears tbe 
name of llaghtmandana, the author of the SmrUi-tatwa , and 
the greatest authority of Hindu law in the province of Ben- 
gal. In proportion to the celebrity of the writer was the 
disappointment experienced on finding reason to distrust the 
authenticity of the work. But not being satisfied of its 
genuineness, and ou the contrary suspecting it strongly of 
bearing a borrowed name, I have made a very sparing’ use of ■ 
this commentary cither in the version of the text or in the 
notes. 

The' 'Duga-taiwn, or so much of the SmrlJi-lalwa as re- 
lates to inheritance, is the undoubted composition of Bctghu- 
nandana ; and, in deference to the greatness of the author’s 
name and the estimation in which his works are held among 
the learned Hindus of Bengal, has been throughout diligently 
consulted and carefully compared with Jimtila-w /tana’s treatise, 
on which it is almost exclusively founded. It is indeed an 
excellent compendium of the huv, in which not only Jimula- 
vd/tana’s doctrines are in general strictly followed, but aro 
commonly delivered in bis own words in brief extracts from 
his text. On a few points, however, Baghunandana has dif- 

* Great-grandsons of both these writers were living in 1806 : and [the grand- 
son (daughter's son; of Sricrishna was alive in 17D0. Both consequently must 
have lived in the first pah of the last century. They aro modern writers ; 
and tSficrishna is apparently the most recent. 
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f e red from Lis master ; and in some instances he has supplied 
deficiencies. These, as far as they have appeared to be 
of importance, Lave furnished annotations; for which his 
authority is of course quoted. 

A commentary by Cusir&ma on Uaghmandancd s Ddga- 
talwa, has also supplied a few annotations, and has been of 
some use in explaining Jimula-vahana’s commentators, being 
written in the spirit of their expositions of that author’s text, 
particularly Sricmhia’s gloss j and often in the very words 
of that commentator. 

The Ddga-rahasga or SinrUi-ratnarali of Jidmandtka Fidgd- 
Ydche spall, having obtained a considerable degree of autho- 
rity in some of the districts of Bengal, has hcenTrcqucntly 
consulted, and is sometimes quoted in the notes. It is a 
work not devoid of merit: but, as it differs in some material 
points from both Jimela-vd/tana and Raghnnandana, it tends 
too much to unhinge the certainty of the law on some im- 
portant questions of very frequent recurrence. The same 
author has written a commentary on JimUa-va/iana’s Daija- 
Mdga, and makes a reference to it at the dose of his own 
original treatise. My researches, however, and endeavours to 
procure a copy of it, have not been successful. I should else 
have considered it right to advert frequently to it in the 
illustrations of the t ex t . 

Other treatises on inheritance according to the doctrines re- 
ceived in Bengal, as the Ddga-niniaya of Bricara BhaUaehdrga 
and one or two more which have fallen under my inspection, 
are little else than epitomes of the work of liaghunandanu or 
of Jvnufa-m/iiiua : and on this account have been scarcely at 
ill used in preparing the present publication. 

The remaining names, which occur in the notes, are of 
works or of their authors belonging to other schools. These 
ire rarely, I may say never, cited, unless for variations in the 
reading of original texts of legislators ; excepting only the 
ViramUrddaga of Mltra Misra ; from whose work a few 
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quotations may bo found in the notes, contradicting 1 passages 
of the text. This author, in the compilation mentioned, 
uniformly examines and refutes the peculiar doctrines 
maintained by Jmita-vdkana and Raghmandana : but it 
did not fall within the design of the present publication to 
exhibit the controversial arguments of the modern opponents 
of the Bengal school ; and quotations from his work have been 
therefore sparingly inserted in the notes to Jimuta-vdkaua’s 
treatise. 

The commentaries on the MUdcshard of Fijngdneswara are 
less numerous. Of four, concerning- which I have notices, 
two only have been procured. The Siibod’/uni hy Visweswara 
Bhatta ; and a commentary hy a modern author, liulain Bhatia. 

The SubdtVhiui is a collection of notes elucidating the 
obscure passages of the 1 ft/dex/tard, concisely, but perspicuous- 
ly. It leaves few difficulties unexplained, and dwells on them 
no further than is necessary to their elucidation. The com- 
mentator is author likewise of a compilation entitled Madam 
Bdnjdta, chiefly on religious law, but comprising a chapter 
on inheritance, a topic connected with that of obsequies. 
To tli is work ho occasionally refers from his commentary. 
Both therefore have been continually consulted in the 
progress of the translation, and have furnished a great pro- 
portion of the annotations. 

Bdhun BhaUa s work is in the usual form of a perpetual 
comment. It proceeds, sentence l>y sentence, expounding 
every phrase, and every term, in the original text. Ahvajs 
copious on what is obscure and often so on what is clear, it 
lias been a satisfactory aid in the translation, even where it 
was busy in explaining that which was evident : for it has been 
gratifying to find, though no doubts were entertained, that 
the intended interpretation had the sanction of a commen- 
tator. Bdhm BhuUcds gloss in general follows the & Uibdd’hini 
as far as this goes. It lias supplied annotations where 
Viiwemara's commentary was silent ; or where the cxplana- 
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hion, coached in Visweswara’s concise language, tnight he less 
intelligible to the English reader. 

Vijnydneswara’s Mildcskard being- a commentary on the in- 
stitutes of Y&jnyamlcya, it has been a natural suggestion to 
compare his expositions of the law, and of his author’s text in 
particular, with the commentaries of other writers on the 
same institutes, viz., the ancient and copious gloss of Apa- 
rarca of the royal house of S tiara, and the modern and 
succinct annotations of Sulapdni in his comment entitled 
JHpacalicd. A few notes have been selected from both these 
works, and chiefly from that of Apardrca, 

For like reasons the commentators on the institutes of 
other ancient sages have been similarly examined ; they are 
those of Mcd’hdtit’hi and Culluca Rliaita on Menu ; Hara- 
dalla’s gloss on Gautama, which is entitled Milacshard j 
N anda-P audita’ s commentary under the title of Vaijayanti, 
oil the institutes which bear the name of the god Vishnu ; 
and those of the same author, aud of Mad' ham Achdrya, on 
Pardsara. 

Nanda-Pandila is author also of an excellent treatise on 

i 

adoption, entitled Ballaca Mlmdnsd, of which much use has 
been made, among other authorities, in the enlarged illustra- 
tions which it has been judged advisable to add to the short 
chapter contained in the Milacshard on this important topic 
of Hindu law. 

The same writer appears, from a reference in a passage of 
his gloss on Vishnu , to have composed a commentary on the 
Milacshard under the title of Pratildcshard. Not hav- 
ing been able to procure that work, but concluding that the 
opinions, which the writer may have there delivered, corres- 
pond with those which he has expressed in his other composi- 
tions, I have made frequent references to the rest ot his writ- 
ings, and particularly to his commentary^ ou Vishnu, which is 
a veiy excellent and copious work, and might serve, like the 
Milacshard , as a body or digest of law. 


ff 
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All the works of greatest authority in the several schools 
which hold the Mitacshard in veneration, have been occasion- 
ally made to contribute to tbo requisite elucidation of tbe text, 
or have been cited when necessary for such deviations from its 
doctrine, as it has been judged right to notice in the annota- 
tions. It will be sufficient to particularize in this place the 
Viramilrddaya before- mentioned, of which the greatest use has 
been made; that compilation conforming generally to tbe 
doctrines of the Mitacshard, the words of which it very com- 
monly cites with occasional elucidations of the text inter- 
spersed, or with express interpretations of it subjoined, or some- 
times with the substitution of a paraphrase for parts of the 
original text. All these have been found useful auxiliaries to 
the professed commentaries and glosses. 

This brief account of the works from which notes have 
been selected or aid derived, will sufficiently make known the 
plan on which the text of the Mitacshard and that of Jlmiita - 
vdhana have been translated and elucidated, and the materials 
which have been employed for that purpose. It is hardly 
necessary to add, by way of precaution to the reader, that he 
will find distinguished by hyphens, whatever has been inserted 
from the commentaries into the text to render it more easily 
intelligible ; a reference to the particular commentary being 
always made in the notes at the foot of the page. 

Concerning the history and age of the authors whose works 
are here introduced to the attention of the English reader, 
some information will be expected. On these points, however, 
the notices, which have been collected, are very imperfect, as 
must ever be the case in regard to the biography of Hindu 
authors. 

Vijnydndswara, often called Vijnyana-yogi, the author of the 
Milacshara, is known to have been an ascetic, and belonged, 
as is affirmed, to an order of Saunydsts, said to have been 
founded by Sancara Achdrya. No further particulars concern- 
ing him have been preserved. A copy of his work has in- 
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Jeed been shown to mo, in which, at its close, he is described 
is a contemporary of Vicramddilj/a. Bat the authority of 
f this passage , which is wanting in other copies, is not suffi- 
cient to ground a belief of the antiquity of the book ; especially 
as it cannot bo well reconciled to the received opinion above 
loticed of the author’s appertaining to a religious order 
’ounded by Sancara AcMrya, whose age cannot be carried 
'urther back at the utmost than a thousand years. The limit 
jf the lowest recent date which can possibly be assigned to 
this work, may be more certaiuly fixed from the ascertained 
age of the commentary ; the author of which composed like- 
wise (as already observed) the Madam Pdrijdla so named in 
honor of a prince called Matlana Pd la, apparently the same 
who gives title to the Madam Vindda, dated in the fifteenth 
century of the Sambat era.* It may be inferred as probable, 
that the antiquity of the Mitdcshard exceeds 500 and is short 
of 1,000 years. If indeed Dhamwara, who is frequently 
cited in the Mitdcshard as an author, be the same with the 
celebrated Raja Bhdja , whose title may not improbably have 
been given to a work composed by his command, according 
to a practice which is by no meaus uncommon, the remoter 
limit will be reduced by more than a century ; and the range 
of uncertainty as to the age of the Mitdcshard will be con- 
tracted within narrower bounds. 

Of Jim ik-vakana as little is known. The name belongs to 
a prince of the house of Sildra, of whose history some hints 
may be gathered from the fabulous adventures recorded of 
him in popular tales ; and who is mentioned in an ancient 
and authentic inscription found at Salset. f It was an 
obvious conjecture, that the name of this prince might have 
been affixed to a treatise of law composed perhaps under his 
patronage or by his directions. That however is not the 

* 1431 Samlal ; answering to A.*D. 1375. 
t Asiatic Researches, Vol. 1. p. 357. 
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opinion of the learned in Bengal ; who are more inclined to 
suppose, that the real author may have borne the name which 
is affixed to his work, and may have been a professed lawyer 
who performed the functions of judge and legal adviser to one 
of the most celebrated of the Hindu sovereigns of Bengal, 
No evidence, however, has been adduced in support of this 
opinion ; and the period when this author flourished is there* 
i"re entirely uncertain. He cites several earlier writers , but, 
their age being not less doubtful than his own, no aid can be 
at present derived from that circumstance, towards the deter- 
mination of the limits between which he is to be placed. His 
commentators suppose him in many places to be occupied in 
refuting the doctrines of the MitdcsJiard. Probably they arc 
right ; it is however possible, that he may be there refuting the 
doctrines of earlier authors, which may have subsequently been 
repeated from them in the later compilation of Vijnydnemara. 
Assuming, however, that the opinion of the commentators is 
correct , the ago of Juiiula-rdkana must be placed between 
that of F/jnydnemara, whose doctrine he opposes, and that of 
liaghimndana who has followed his authority. Now Rag/m- 
nandana's date is ascertained at about three hundred years 
from this time ; for he was pupil of Vdsndem Sdrvab/mma, 
and studied at the same time with three other disciples of the 
same preceptor, who likewise have acquired great celebrity ; 
viz., Siromani Cmhndnanda , and CJiaitanya : the latter is the 
well kn>' v,' e founder of the religious order and sect of Vaishnavas 
so numerous in the vicinity of Calcutta , and so notorious for 
the scandalous dissoluteness of their morals , and, the date of 
his birth being held memorable by his followers, it is ascer- 
tained by his horoscope, said to be still preserved, as well as 
by the express mention of the date in his works, to have been 
1111 of the Sac a era, answering to Y. C. 1489 : consequently 
llagknnanchna , being bis contemporary, must have flourished 
at the beginning of the sixteenth century. 
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« 

A COMMENTARY BY YIJNYANESWARA ON 
THE INSTITUTES OF YAJNYAWALCYi 


ON THE ADMINISTRATION OF JUSTICE. 


CHAPTER I. 


Section I. 

Constitution of a Judicial Assembly* 

1. The protection of his subjects is the chief duty of a 
consecrated and otherwise qualified king, and this cannot be 
performed without restraining evil doers. But they cannot 
be discovered without lcral investigation. Wherefore it is 
requisite, that daily attention should be paid to judicial pro- 
ceedings, which gave rise to the text ; “ The king in person, 
being aided by assessors, should daily investigate judicial 
proceedings.”* But no explanation has yet been given of 
the nature, humber, and forms of judicial proceedings. This 
second lecture is now commenced with a view of elucidating 


* This refers to a former passage of Ydjnyawdrya, cited in the chapter 
treating of Achar. 

A 


Judicial duty of 
a king. 
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AVhat law to be 
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tion of a judicial 
proceeding. 


tJse of the pin* 
ral number. 


The duty is in- 
cumbent on all go- 
vernors. 


Further expla* 
»ation of the text. 


Responsibility 
Of the king. 


1. ** The king, divested of anger and avarice, and 
associated with learned Brahmins, should investigate 
judicial proceedings conformably to the sacred code of 
laws”* (a) 

2. Judicial proceedings.] The assumption of a fact in 
favour of one’s self, to the exclusion of the interests of another. 
Thus, for example, one person asserts, “ this field or the 
like , is my property,” and another in opposition asserts, “ It 
is mine.” 

3. The plural number is used to show the multiplicity of 
judicial proceedings. 

4<. The king.) The use of this word demonstrates that 
the duty here enjoined is not confined to the military tribe, 
but extends to all those on whom the care of Government 
devolves. 

5. Investigate.) The repetition of this word is used for 
the sake of enjoining the particular duty . — [With learned.) 
With those acquainted with the code of laws, the Vedas , 
the science of grammar, &c.f — [Brahmins.) Nut persons of 
the military or other tribes. 

0. Hence it follows, that the king, and not the Brahmins, 
is responsible for the neglect or perversion of justice ; as Menu 
has said ; “ A king who inflicts punishment on such as 
deserve it not, and inflicts no punishment on such as deserve 


* Ydjnyawalcya , cited in the Vyavahd ramadh ava, Smritichandricd, Vyava > 
hdramayiic'hctf Sinritichintdmani, Veeramiirodaya, and Vivddatandava. 

(a) I, B. and M. Let the monarch, free from anger or thought of gain, in 
conjunction with learned Brahmins, adjudicate law-suits, according to the 
Pharma Sastras. 

+ The use of the third* or causative case here denotes their inferiority : it 
being a rule of grammar, that the preposition should be connected with a 
secondary agent, 
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it, brings infamy on himself, while he lives, and shall sink, 
when he dies, to a region of torment.”* 

7. Conformally to the sacred code of laws.} Not according 
to ethical law. Local, temporal, and other ordinances which 
are not in opposition to the sacred code, are not separately 
treated of, as they do not form a different subject. More- 
over, the following text may bo here recited : ee A man should 
pay implicit obedience to any temporal regulation or legal 
enactment which may not militate against his peculiar duty”f 

8. Divested of anger and avarice.] Conformity to the 
sacred code having been already enjoined, this injunction 
seems to be superfluous; but it is used to show the paramount 
necessity of such conduct. " Anger f impatience of temper ; 
“ avarice ,” excessive desire of gain. Moreover. 

II. “ Persons who are versed in literature, ac- 
quainted with the law, addicted to truth, and im- 
partial towards friend and foe, should be appointed 
assessors of the court by the king.”]: (a) 

9. Persons who are versed in literalnre :] that is, who 
are eminent in the study of philosophy, grammar, &c., and 
in comprehending the Vedas . " Acquainted with the law 


* Menu, 8, 12S, cited in the Dundavivaca, Veeramitrodaya, Vyauahara- 
mdhava , 

+ Ydjnyawalcya , cited in the Dipacalica, Veeramitrodaya, Smrilickinta* 
niani and Vyavaharamadhava. 

I Ydjnyawalcya, cited in the Commentary of Veeramitrodaya, Dipacalica, 
Vyavaharamadhava , Vivadarnavasetu, Vivadabhangarnava , Vivadatandava, 
Vy avaharamaijiicha, and Sinritichandrica, 

(a) TI. R. and M. He shall appoint judges perfect in the Vedas and in 
science, versed in the Dharnoa Sastraa, such as speak truth, and bear them* 
selves alike to friend and foe* 

* 
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distinct from the 
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Brahmins. 


familiar with the sacred code of laws. “ Addicted to truth 
prone to habitual veracity. “ Impartial towards friend 
and foe-” divested of enmity, affection, partiality, prejudice, 
and the like. Let persons with the qualities here described 
be seated in the assembly, as assessors ( Subhamda ) induced 
by regal generosity, honours, and respect. 

10. Although the epithet “ versed in literature” has here 
been used without restriction, yet it is intended to be con- 
fined to the Brahminical tribe, as Catydyana has stated : 
“ He (the king) should be associated with assessors, wise, 
experienced, eminent, of the highest tribe, familiar with the 
meaning of the sacred and moral codes.”* 

11. These assessors are to be three in number, as the use 
of the plural requires ; and this appears also to be the requi- 
site number from the text of Menu : “ In whatever country 
three Brahmins, particularly skilled in the several Vedas, 
preside, &c ”f But VriJmpati has declared, that the num- 
ber may be either three, five, or seven : “ That assembly in 
which seven, five, or even three Brahmins versed in religious 
and worldly duties, preside, is equal to sacrificial ground. 1 ^ 

12. The epithet “versed in literature” must not be con- 
strued to apply to the Brahmins mentioned in the first text, 
because the epithet here used is in the first or nominative 
case, and cannot consequently consist with the term Brah- 
mins mentioned in the former text, which appears in the 
third or causative case j besides which, there would be a re- 
peated mention of the requisite quality of learning. Catyd - 


* Veeramitrodaya, Smrilichandrkd t Calpataru. 

t The remainder of the text is, “ together with the learned Brahmin ap* 
pointed by the king, the wise call that assembly a court judicature.” Menu, 
8, 11, Smritichandricd , Msdhathithee } Veeramitrodaya . 

t Vrihaspati, cited in the Smritichintdmani, Vivadatandava } Vyavahdrama • 
ymha } Vywalmmddhava, CWpcftarw, 
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yam has propounded an evident distinction between the 
Brahmins and assessors. “ A king who investigates toge- 
ther with his chief judge, ministers, domestic priest, and 
assessors of the court, according to law, shall attain para- 
dise.”* 

13. The difference here is, that the Brahmins arc not ap- 
pointed, and the assessors are. Hence it has been ordained : 
“ A person, whether appointed or not, is entitled to furnish 
legal ad vice.” t It behoves those who are appointed officers 
to oppose a king proceeding illegally, after they have ten- 
dered true counsel : by acting otherwise they are culpable, 
as declared by Catydyma: “Those assessors who follow 
a king pursuing the path of injustice, become participators 
iu his act ”t Hence it follows, that he should be remon- 
strated with by them* 

14. They, on the other hand, who are not appointed for- 
mally, become culpable by offering illegal advice, or with- 
holding their counsel, but not by omitting opposition* This 
is conformable to the ordinance of Menu . " Either the 4 court 
must not be entered [by judges, parties, and witnesses,] or 
law and truth must be openly declared : that man is criminal, 
who either says nothing, or says what is false and unjust” || 

15* From the conjunction “ and” used in the text, (§§10,) 
it appears, that for the sake of adding popular confidence to 
the assembly, some persons of the commercial class should 


* Veeramitrodaya, Vyavahdramayudha, Smritichandricd, Smritickintdmxni, 
Vyavahdramadhava. 

t Cited in the Veeramitrodaya , as the text of Vasishtha , but as the text of 
Ndveda in the Vyavahdrariiayuch a and S m ri t i ch intd man i . 

+ Smritichintdmani, Vivadatandava, Vyavahdramadhava. 

II Mt nu, 8 , 13, cited in the Smritichintdmani, bfl'fc as the text of Catydyana 
in the Vivddalandam, Dundavivcca, and as the text of Menu and Ndrcda in 
the Smriti$drtt t McdhatUhcc, CaUucabkatta, 
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also be called in to assist, as Catydyana says : u A few mer ‘ 
chants should be summoned, men of good family and dispo- 
sition, of a respectable age and good conduct, wealthy, and 
devoid of envy.”* 

16. It has been stated, that the king should investigate 
judicial proceedings, but an alternative is propounded. 

III. “ A Brahmin acquainted with all duties 
should be appointed, and associated with the assessors, 
by a king who is unable through want of leisure to 
investigate judicial proceedings. ”f (#) 

17. A Brahmin' [Not a man of the military or other tribes, 
‘—Acquainted ivith all duties .*] One who knows and revolves 
in bis mind all duties, whether of temporal origin or enjoined 
by law, is to be appointed, and associated with the asses- 
sors, by a king whose mind is engrossed with other affairs, 
for the purpose of investigating judicial proceedings, 

18. He should appoint a Brahmin endued with such 
qualities as Catydyana has described in the following text : 
,{ Subdued, of a respectable family, impartial, temperate, firm, 
mindful of futurity, virtuous, attentive, uninfluenced by pas- 
sion.’^ 

19. If such a Brahmin cannot be found, the king may 
appoint a Cshctrya or a Vaisya, but not a Sudra, as Ca- 


* Cited in the Smritiehmdricd, Calpataru, Madkaveeya, Vceramitrodaya, 
Yivdtfotandava. 

t Yrfjnyawalcya, cited in the Vy&vahdram ayucka. Veer amilvo day n, LipaCct* 
lica, Smritichintdmatoi, Vtvddatandava, and by Aparaditya, 

(a) III. K, and M. If the monarch, from press of other business, cannot 
adjudicate, he shall appoint a Brahmin versed in the whole law, [to preside] 
with tho judges. c ' 

+ Cited in tho Smritichandrica, Calpataru , Vceramitrodaya, and Smriti* 
chinlamonL 
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yayana has said : “ Where there is not a [qualified] Brahmin, 
ie may appoint a man of the military or mercantile tribe who 
s conversant with jurisprudence, but a Sudra must carefully 
jc avoided/’* 

20. Ndreda has mentioned this representative as a prin- 
cipal : “ Taking the sacred code of laws as his (guide,) and 
deferring to the opinion of the chief judge, let the king deli- 
berately and regularly investigate judicial proceedings.”! 

21. Deferring to the opinion of the chief judge :] Not 
relying exclusively on his own ; in like manner as a king by 
means of his spy beholds the army of his enemy. 

22. The term Pradvivak, or chief judge, is etymologi- 
cally appropriate. He interogates ( Prichdti ) the plaintiff 
and defendant : hence is derived by grammatical rules the 
active participle prat , the interrogator. With the assessors 
he weighs or investigates (vivechgutee) the truth or false- 
hood of their assertions : hence is derived vivak, the inves- 
tigator : hence, by the compound, he is termed Pradvivak. 
It is said, “ He who, with (in the presence of j the assessors, 
carefully inquires into the subject matter, and investigates 
the point at issue, is termed the Pradvivak , or chief judge”! 

23. So also. 

IV. “ Those judges who act unconformably to the 
laws, or otherwise improperly, are to be severally 
amerced in twice the amount of the suit, whether 
under the influence of partiality, avarice, or fear.”||(«) 

* Cited in the Smri ticha ndried, CaJpataru, Madhaviy a, Dipacalica. 
t Ndreda, cited in the Veerandtrodaya and Vivddatandava* 

+ Vydn a, cited in the Vivddatandava, and by C alp a tar u, 

II Idjnyawalcya, cited in the Dipacalica, and by Mitramisra , Apara* 
diiya , Sfc t 

(a) IV. R. and M. Should the judges, from paAiality, from love of gain, 
or from fear, act in anywise contrary to law or usage ; each one [so actingj 
rfmll be amerced in double the value of the suit. 
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Explanation of 
the text. 


Etymological 
derivation of the 
term. 


Punishment of 
unrighteous judg- 
es. 



8 


MITACSHARA. 


Explanation of 
the text. 


Penalty incurred 
only where the 
wrong is wilful. 


Brahmins may 
be amerced. 


W- 1. 


21. Those judges who act nnconfomahly to the laws ;] In 
opposition to the sacred code. — “ Or otherwise improperly : ,J 
Inconsistently with approved usage. — “Under the influence 
of partiality Swayed by undue bias. — Avarice, excessive 
desire of gain. — Fear, terror : or otherwise subdued by the 
prevalence of their passions ' “ are to be severally one by 
one , — “ amerced in twice the amount of the suit in double 
the penalty incurred by the losing party, not in twice the 
value of the thing in dispute ; for were such the law, in 
actions relative to adultery and the like, there could be no 
fine. 


25. The specific mention of partiality, avarice, or fear, 
implies, that the penalty of twice the amount does not extend 
to cases of error, inadvertence, or the like. Such is the 
import of the injunction. 

26. “The king is superior to all, except Brahmins.”* 
From this text of Ooutama, it must not be inferred that Brain 
mins arc exempt from amercement, for the text is intended 
merely for the purpose of generally extolling the Brahmini- 
cal tribe. It is ordained in the Sutra ;'“Six things are to 
be avoided by the king [acting with respect to the Brah- 
mins : ) The punishment of flagellation, of imprisonment, of 
amercement, of banishment, of reprimand, and of explusion/’f 
But the excepted person must be eminently learned, skilled 
in worldly affairs, in the Vedas and Vedangas : intuitively 
wise, well stored with tradition and historical wisdom, con- 
tinually revolving these subjects in his mind, conforming to 
them in practice, instructed in the forty-eight ceremonies, 
devoted to the observance of bis three- fold and six-fold duties 


* Cited in the Veeramitrodaya, Dandaviveca, and Vivddatandava, as the 
text of Ooutama and VLsisMAa. 

t Cited in the Dundaviveca and Vaadatandava aa the text of Qouiama 
and Vashhtha. 
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and versed in local usages and established rules * The mere 
order of priesthood is not sufficient to exempt. 


Section II. 

On the Subject of a Judicial Proceeding. 

1. The subject of a judicial proceeding is now propounded. 

Y. “ When a person aggrieved by another in a 
manner contrary to law or approved usage, represents 
it to the king, or the chief judge, that representa- 
tion is termed the subject of a judicial proceeding.”-!-^ 

2. "When a person aggrieved or distressed by another, 
in a manner or through moans inconsistent with, or contrary 
to approved usages or law, represents or sets forth his 
grievance to the king, or chief judge, that grievance so repre- 
sented is termed the subject of a judicial proceeding, the 
component parts of which are the declaration or charge, and 
the answer, and, which forms the groundwork of delibera- 
tion, evidence, aud decision and judgment. This is its gene- 
ral definition. 

3. A charge or declaration is two-fold, presumptive and 
positive, as Ndreda lias declared : “ Allegations are comprized 
under two heads, presumptive and positive, depending on 
presumption or certainty. Presumption may arise from a 


* Cited in the Vepramiltodaijct, and Vivddatandavix. 
t 1' djnyawalcya, cited in the Deepacalica,, Veerami/rodaya, Sulodhini, 
Smrilic/untdmani, Viuddatandao. i, Vyavahdramayiic’ha , Madhaeigo., and 
SmrUUdrci,. 

(«) V. R. and M. When one who is aggrieved 5y others, in any way con- 
trary to law or usage, makes a representation to the monarch ; this is matter 
for a law- suit. 

B 
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Explanation of 
the text. 


Charges are two- 
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person’s keeping- bad society, and certainty from some visible 
proof, as seeing the stolen property,” &c * 

Positive charges 4. A charge or declaration founded on certainty, is of two 

commission^ f or scrip tion s, of omission and of commission. The former 

omiasion. is exemplified by this allegation, “ He has received my gold, 

(or other article,) and will not restore it •” and the latter, 
“ He has forcibly seized my land.” Catydyana has pro- 
pounded the distinction, “ He is unwilling to do justice, or 
he does an act of injustice.”! 


Subjects of jadi- 5. Subjects of judicial proceeding are propounded as 
are 1 eight een°foTtb 3 being of eighteen sorts, according to Menu. “Of those 
titles, the first is debt, or loans for consumption ; the second, 
desposits, and loans for use ; the third, sale without owner- 
ship ; the fourth, concerns among partners ; the fifth, sub- 
traction of what has been given ; the sixth, non-payment of 
wages or hire ; the seventh, non-performance of agreements ; 
the eighth, rescission of sale and purchase ; the ninth, dis- 
putes between master and servant. ; the tenth, contests on 
boundaries ; the eleventh and twelfth, assault and slander ; 
the thirteenth, larceny ; the fourteenth, robbery and other 
violence ; the fifteenth, adultery ; the sixteenth, altercation be- 
tween man and wife, and their several duties ; the seventeenth, 
the law of inheritance j the eighteenth, gaming with dice, 
and with living creatures : these eighteen titles of law .arc 
settled as the groundwork of all judicial procedure in this 
world.”! 

Diversity of 6. These also are greatly multiplied by the diversity of 
claims, claims, as Ndreda has declared : “ Of these also the distinc- 


# Cited in the Vivddatandava and Smritichinidman L 
f Cited in the Vivddatandava and Veeramitrodaya. 

Z Mem 8, § 5, 6, and 7. Cited in the Smritichintdmani, Vyavahdra ■ 
mnyucha, Deepacalica, Medkotitlii, Viuddabhangarnava, and by MUramixra, 
Cullueabhutta, and Qoi'ind Raj, but in the Vivddatandava as the text of 
Menu and MarkhL 
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tions are a hundred-and- eight-fold. From tie diversity of 
men's claims, there are a hundred ramifications,"* 

7. From the words, “ when a person aggrieved represents 
to the king," it follows that he himself should come forward 
and voluntarily make the representation, and not at the insti- 
gation of the king or his officer, or their deputies, as Menu 
has declared : “ Neither the king nor his officers must ever 
promote litigation, nor on any account neglect a law-suit 
instituted by others."f 

8. By others .] This term includes the singular, dual, 
and plural number. Hence it is evident that an allegation 
may be made by one, two, or more persons against the 
same individual. But the following text of Ndreda, “ An 
allegation of one person against many, of females or a ser- 
vant, must be rejected, as is declared by those who are 
conversant with law,"J applies to a case where issues arc 
distinct. 


Section III. 

Process of Citation , 

1. From the words “ represents it to the king," (Section 
2, §§ 1,) it appears that the complainant, after being interro- 
gated, should humbly state his case Should the representa- 
tion appear just, his adversary, unless exempted by infirmity, 
should be summoned by means of an order under seal, or so 
forth. This is an obvious consequence, ami lias not therefore 
been noticed by the author, although expressly enjoined in 
other treatises. 

* Cited in the Virddatandava and Veeramitrodaya . 

t Menu 8, 43. Cited iu the Veemmitrodaya, MedhatitM, by CullacaUatfa, 
Qovind Raj, Mjtramisrq, and in the Madhaveeya aftd SmrUichintdmam, 

* Cited in’ the V ceraniitrodaya, Vyavahtiramay uc ha, Madhaviya, Smriiix&ra $ 
SMvitickqMdricd ) Deepaccdica, Vivdda chandra. 

' B 2 


Complaint should 
be made volum 
tarily. 


There may bo 
many complain* 
ants against one* 


Summons to be 
served on him 
against whom the 
allegation is made. 
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Complainant to 
be interrogated 
previous to sum- 
mons being issued. 


Who should not 
he summoned. 


Further excep- 
tions. 


Who may be 
summoned. 


2. “ A Icing 1 should, thus interrogate a person coming 
before him, at a proper time, in a respectful attitude, saying : 
u Fear not, 0 man, but disclose by whom, where, when, and 
from what cause, your grievance arises/'* He should then, 
in conjunction with Brahmins and his assessors, deliberate 
on the representation thus made ; and should it appear rea- 
sonable, be shall deliver to him (the complainant) a summons, 
or depute an officer for the purpose of citing the adverse 
party."-) 

3. “ A sick person, a minor, an old man, one surrounded 
with difficulties, or occupied with religious ceremonies, or 
those whose absence would be detrimental to their interests, 
or wlio are in distress, (i. e., who arc afflicted for the loss 
of their or his beloved object,) or engaged in the affairs of 
government, or in the celebration of a festival, should not 
be summoned. The king should not summon one intoxicated, 
deranged, or idiotic, or persons in grief, or servants, or those 
who are dependant.”:): 

4. “ Nor a young woman who is without her husband, 
nor any woman born of a noble family, nor one lately deli- 
vered, nor a damsel of the highest tribe. These are termed 
dependant or their relations." || 

• 

5. (< But women whose families are dependant on them, 
profligates and harlots, those who are expelled from their 
family, or degraded, may be summoned."!) 


' # Catyayana, cited in the Sinritkhandrica, Calpataru, Vy a v ahdra m ay dc 'ha, 
and Madhaviya . 

+ Catyayana, cited in the Vyavahdramayitch a. 

£ Catyayana, cited in the VyavakdramayUcha, and in the Smritichandricd, 
&h the text of Uareeta, « 

|| Catydyana, cited in the Vyavahdramayuc'ha, Smritichandi'ica, 

■1 Ibid, 
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6. “ Having ascertained the time, place, and compara- 
tive importance of the charge, the king may summon even 
those who are sick, [causing them to be conveyed] slowly in 
a carriage.”* “ Having inquired into the complaint, the 
king may mildly summon those who have absconded into 
forests”! 

7. The legality of arrest is also inferrible from the con- 
text. It has been described by Nareda : “ A person being 
about to prefer a claim, may arrest his adversary evading 
it, or not giving satisfaction in the matter, until the arrival 
of the summons/’]; 

8. " Arrest is four-fold : local, temporary, inhibition from 
travelling, or from pursuing a particular occupation ; and 
the person under such arrests must not break thcm.”|| 

9. “ One who being arrested at a proper time breaks 
his arrest, is to be fined, and one arresting improperly is 
liable to penalty/’^ 

• 

10. “ No culpability attaches to liim who breaks an arrest 
|mt upon him while crossing a river, or place difficult of ac- 
cess, or while in an inhospitable country, or otherwise in 
perilous circumstances.” “ One desirous of celebrating* his 
nuptials, afflicted with disease, about to perform a sacrifice, 
surrounded by difficulties, sued by another party, transact- 
ing the affairs of governm ent, cowherds while in the act of 
tending their cattle, husbandmen in the aet of cultivation, 
artizans engaged in their trades, soldiers engaged in war- 


* Cuiydyna , cited in the Vyavuhu ram ayucha. 
+ llurceta, cited in the S/nr itichandr tea, 

J Nareda , but Menu in the S/nriUchmdrica, 

II Nareda, 

?! Nareda, 


Those exempted 
may be summon- 
ed in certain in- 
stances. 


Of arrest. 


Arrest fourfold. 


Of breaking ar- 
rest. 


Improper ar- 
rest. 


Exemptions for 
airest. 
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cording the decla- 
ration. 
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fare, are not to be arrested by the party, nor summoned by 
the king.”* 

11. Arrest signifies detention by order of authority. 

12. Those who are sick and the rest [the other exempted 
persons] may depute a son and so forth, a relation or other 
friend. Such persons cannot be charged with officiousness, as 
described in the following text of Ndreda : “ He is guilty of 
officiousness, who is neither the brother, the father, the son, 
nor the constituted agent [of the party] ; should he interfere, 
he is liable to amercement.”t 

Section IV. 

Of the Declaration.% 

1. When the adversary shall be brought in by means of 
a summons, order, or king's officer, it is next propounded 
what is to be done, 

YI. “The declaration of the complainant, as 
represented by him, should be written in presence of 
his adversary, distinguished by the year, month, 
fortnight, day, time, tribe, &c.”j| [a) 


* Ndreda , cited in the Yivadaiandma , Vyavahdramayticha, Smritichinta* 
wiani, and Veeramilrodnya. 

t Ndreda, cited in the Vivddutandava, Vyavahdramayftcha , Vccramitrodaya, 
Smritichintamani, and Vivadarnavaselu. 

£ In the Hindu law, the same terra which signifies a judicial proceeding 
generally, applies both to civil actions and criminal prosecutions ; and as the 
method of conducting the investigation is in both cases the Bame, it will be 
necessary to use the terras " charge,” “ declaration,” &c. with reference to 
the subject matter. 

|| Ydjnyawalcya , cited in the Deepacalica , Veeramitrodaya, Switichandrica, 
Vyavahdratnaym'ha, Vivadatandava , Madhaviya, Smritisdra , and by A para,' 
ditya, Vishwarftpa, dtc. 

(a) VI. R, and M. Tht£ representation, as made by the plaintiff, is to be put 
in writing, in presence of the defendant ; the year, month, half-month, day, 
names, cast, &c, being given. 
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2. Wbat is declared or alleged is the thing to be proved. 
The person declaring or alleging is the plaintiff, or the com- 
plainant. Ills adversary is the defendant, or party complained 
against. “ Should he written in his presence before his 
face. “ da represented in the same manner as the state- 
ment was made at the time of making the first representa- 
tion ; not otherwise, for if there is any variation, it may prove 
fatal to the cause.* 

3. A prevaricator, one who needlessly attempts to viti- 
ate the proceedings, one who does not adduce his evidence, 
one standing mute, and one who being summoned absconds, 
are five persons who are to be non-suited. 

4. As the statement of the complainant was taken down 
in writing at the time of making the original representation, 
it would seem superfluous to enjoin that they should be again 
written ; but at the second writing more particulars are men- 
tioned, as of the year, month, fortnight, day, moon’s age, 
and day of the week, name of the complainant and of his 
adversary, their tribes, whether Brahminical or the like. 

5. By the term, other particulars, is meant the quality, 
quantity, time, place, motive of forbearance, &c., as has been 
stated : “ That is termed a charge or declaration which is 


* Formerly, all actions (in the Common Fleas, at least, then the common 
ct-urt for determining civil suits between subject and subject) were commenc- 
ed by original writ. This original writ contained, pretty much at length, the 
nature of the injury which the plaintiff had sustained. Upon this, processes of 
different kinds, adapted to the species of the original writ which the plaintiff 
had made use of, were sued out, directed to the sheriff of the county where 
the defendant resided, to cause him to come into court j and then the plaintiff 
was to make his declaration, which was nothing more than an exposition of 
the original writ, enlarged by a specification of time and place and other 
circumstances, but so as not to vary materially frdln the writ, which if it did, 
would have made the writ, and consequently the suit founded thereon, ineffec- 
tual and nugatory.— Summary Treatise on Phading, 
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CHAP. I, 


Difference be* 
tween the first 
complaint and the 
declaration. 


Cases in which 
the date should 
be specified. 


significant, technically precise, comprehensive, unconfused, 
direct, unequivocal, conformable to the original complaiut, 
probable, uncontradictory, clear, susceptible of proof, con- 
cise, not deficient, not at variance with respect to place and 
time, comprising the year, season, month, fortnight, day, 
hour, country, situation, place, neighbourhood, the complaint 
and its nature, the tribe, appearance, and age of the adverse 
party, the dimensions and quantity of the property in dispute, 
the names of the complainant and his adversary, the names 
of their respective ancestors, and of the ruling kings, the 
motives of forbearance, the grievance done, and the names of 
the original acquirer and grantor/'* 

C. All this being represented to the king, is termed the 
declaration or charge. At the time of originally preferring 
the complaint, the subject only is stated ; and before the ad- 
versary, the particulars of the year, month, date, &c. are 
inserted. This constitutes the difference [between the ori- 
ginal complaint and the declaration.] 

7. ' Although the specification of the year is not requisite 
in all cases, yet in the instance of pledge, acceptance, pur- 
chase, and sale, it is indispensable to the decision, as appears 
from the following text : “ In the case of a pledge, gift, or 

sale, the prior transaction has the greater validity/'t It) 
mercantile transactions also, if a person had received in a 
certain year, a certain quantity of a certain article which he 
restored, and in another year he had received precisely the 
same article, and of the same quantity from the same person, 
and if being sued, he should admit the receipt, hut plead resto- 

# Catydyana , cited in the Smritichintamani, Vivadatdnclaca, and Yyavahd - 
ramay&eka * 

t Quotation from an uncertain author in the Vimdaiandiva, Tecrami - 
Irodaya, Vyavahavamatrlta, and Vwotdachandm ; but from Ydjnyatoalcya in 
the MitdrsJiard and Sniritisara ; and the reading of the text ia different 1-) 
several authors. 
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ration, it would be necessary for the plaintiff to rejoin, that 
the restoration was of that article delivered in the former 
year. The month, and so forth, also should he specified. 

S. The specification of the country, the local circum- 
stances, spot, &c., as well as of time, is requisite in cases of 
immoveable property, as appears from the following text : 
“ The country, place, site, tribe, name, neighbourhood, 
dimensions, nature of the soil, the names of ancestors and of 
the former kings : these ten should be specified in a suit for 
immoveable property.”* 

i). “ The country :” central region, and so forth, or 
otherwise. “ Place :” city of Benares or the like. “ Site 
the houses or lands by which the property is bounded on all 
sides. “ Tribe :” the order of the parties, whether Brahmi- 
nical or other. “The name:” as Devadulta , or the like. 
“ The neighbourhood:” the persons who reside in the vici- 
nity. “The dimensions:” in beegahs or other land-measure. 
“Nature of the soil:” rice fields, plantation of betel-nut, 
muddy or clayey soil. “ The names of ancestors," and “of the 
former kings:” the designations of the ancestors of the 
parties, and also of the former reigning powers. By prescrib- 
>ng the specification of the year, month, &c., it is only 
intended, that the dates should be inserted as far as may be 
requisite in particular cases. 

10. The above being the requisites of a declaration, it 
follows, that, if it is deficient in any of these requisites, it 
becomes merely the semblance of a declaration. This sem- 
blance of a declaration has not been separately defined by 
the venerable author, but by others it has been accurately 
defined : “ Declarations should be rejected as mere semblances, 

• - # 

Catyuyana, cited in the Smrilicftandrica, Cnlpataru, and StnritichinhU 

viomi ; but an unnamed author in the Vivddatmdava ami Vyavahdramayucha, 

• c 
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Explanation of 
the preceding text* 


which arc absurd, uninjurious, unmeaning, frivolous, un- 
susceptible of proof, at variance with possibility.”* 

11. “ Unnatural :”t as, Such a person has taken the horn 
of my hare, and will not restore it. " Uninjurious .*” as, 
Such a person transacts business in his own house by the light 
of a lamp which burns in mine. “ Unmeaning,” [not having 
any signification :] as, the unmeaning connection of letters. 
“ Frivolous:” as, This Devadulla warbles a sweet song near 
my house. “ Unsusceptible of proof .” as, Devadulla ridicules 
me by a supercilious look : as this cannot be proved, it is 
termed, unsusceptible of proof ; from the momentary nature 
of the action, no witnesses can be procured; much less 
wiitten evidence; and from the trifling nature of the com- 
plaint, an ordeal cannot be resorted to. “ y it variance with pos - 
sililUg :” as, This dumb man cursed me : or at variance with 
local interests: “That complaint 'which is prohibited by the 
government, or detrimental to the interests of a city or 
country, or to the different classes of society, is pronounced 
to be inadmissible.”! 


# Caiydyana in the Smrifichandrica, Madhaviya t Vyavahdramatrka t but 
Ndreda in the Smrilisdra, find uncertain in the Vimdatandava , Vyacahdra • 
may no ha and Vicadachandra, and Vrihaspati in the Smriiichintdmani. 

t The following illustrations may scetn frivolous ; but other systems 
descend to similar vuum'ia. For instance. A condition precedent of which 
the subject is an event physically impossible at the time of entering into the 
contract, renders the contract null, if it refer to an act to be done : and is 
itself null, leaving the obligation pure and simple, if it refer to the net as 
not to be done. Thus if a man make a promise or a grant under a condition 
that the grantee do scale the sky, touch the moon, draw a triangle without 
angles, travel over Britain in an hour, go from Westminster to Rome in a 
day, the promise or grant is void. But one made upon condition that he do not 
scale the sky, nor touch the moon, &c. is valid and unconditional, the condi- 
tion being nugatory. — Colehroohe, Obligations and Contracts, Book 3, §§ 203. 

X Ndrcda , cited in the bnritisdra , but Vrilmpati in the Smritichifttdmani, 
Madhatecya, Veeramitrodaya , and uncettain in the Vioadatawlava , Vyaw- 
harmvjuc'ha and Yivddachandra* 
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12. But the text, “ A declaration comprising several dis- 
tinct subjects is inadmissible ,' ”* is not intended to vitiate a 
claim involving many distinct articles : for instance, if a 
man should sue another for taking his gold, cloths, silver, &e. 
there is no error in the declaration. Nor should it be alleged, 
that a declaration involving a claim of debt combined with 
oilier topics is invalid : as. for instance, if one should allege, 
“ Such a one has borrowed silver money from me at interest; 
gold has been deposited with him, and my field has been 
usurped by him.” Such a declaration is good. All that is 
intended is to invalidate a simultaneous investigation. “ It 
being ascertained, that in a judicial proceeding there are 
allegations of various matters, the king being desirous of 
investigating the merits, may enter upon them at pleasure/ ’t 
Ilencc the moaning of a declaration involving many topics 
being inadmissible, is, that they should not be entered upon 
all at once. 

13. The term plaintilF or complainant includes the sons 
and grandsons of those persons, their interests being equally 
involved ; so also is a constituted agent included, because his 
appointment creates in him a similar interest, as appears 
from the following text : “ A person being appointed by the 
plaintiff or complainant, or deputed by the defendant, or 
person complained against, who acts on behalf of his princi- 
pal, suffers defeat or success/’ f The principal participates 
in the success or failure of his representative. 


* Quotation from Ndreda in the Vivddalandava , but from Cal yd yam in 
the Madhavecya, Sinrilichandricd, Calpataru, and uncertain iu the Vijaca- 
hdramayiic'ha, Smntisara , and Vivddachandra. 

t Cited in the Vyavahdraniay-ucha, SmritMra> Mauhivc<ya, Ymtdacluu i- 
dra y and Vecramiirodaya, 

+ Ntireda t cited in thp Vyavahdramayuc'ha, Smi tdchinhumtni, C'djndaru, 
$mrilmra f but Catyayam in the Smrifichandrwa. 

« c i 
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Mode of record- 
ing the declara- 
tion. 


' Corrections may 
be made until the 
answer is givon iii. 


Answer must 
not be taken be- 
fore the declara- 
tion has been a' 
mended, 


Answer to be 
written. 


14. This (the declaration) having been written on the 
ground, or on a board with chalk, is to be corrected by the 
rejection of superfluities, and afterwards recorded on a leaf, 
as appears from the following text of Cafydyana : “ The 
judge shall cause to be taken down the spontaneous state- 
ment of the plaintiff or complainant on a board with chalk, 
and afterwards, being corrected, on a leaf.”* 

15. The declaration may be amended until the answer 
is given in, but not afterwards, lest there should bo infinilc- 
ncss. Hence the text of Nareda: “ He may amend bis 
declaration until the answer is given in ; but being stopped 
by the auswer, the corrections must cease. 

10. If the judges cause the answer to be given in before 
the declaration is amended, they incur the penalty prescribed 
for anger and avarice j and the king must investigate tho 
claim, after having obtained a fresh declaration. 


Section V. 

Of the Answer. 

1. What is to be done after the amended declaration has 
been recorded, is next propounded. 

VII. “ The answer of the party who has heard 
the declaration must be written down in the presence 
of the plaintiff.”:}: ( a ) 


* Cited in the Vy avaha ram a yuc'ha, SmriiicMntamani, Dipacalicdi Madka* 
vecytt) and Vyavaharamatrica, 

f Cited in the Vivadatandava , VyavaJuxramayuc'ha , Madhavecya, Viva - 
darnavaselu, Vivadachandra , but Catyayana in the Smritisara. 

J Ydjnyaxvalcya , cited in the Vivadatandova } Vyavaharctmciyuclictf Sinriti- 
cluntamani , and SmrUisam, 

(a) VII. It. and M. fThe answer [of tho defendant] to what he has hoard 
[read] is then to be put in writing, in presence of him who made the first 
repi escalation, 
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2. The adverse party having 1 heard the substance of the Explanation, 
declaration, his answer, or that which follows the declaration* 

is to be written down in the pi‘esence of the plaintiff, that is, 
the claimant or complainant. 

3. That which is calculated to refute the first statement Requisites of an 

. answer. 

is an answer, as appears from the following text : " The 

wise have held that to he an answer which embraces the 
declaration, which is solid, clear, consistent, and obvious ”* 

4. “ Which embraces the declaration ;” capable of refut- Further expla- 
in g it. " Solid not inconsistent with reason. “ Clear ;” 

not admitting of doubt. “ Consistent agreeing in all its 
parts. “ Obvious that which needs not the explanation 
which would be required by the use of uncommon words, or 
by ungrammatical terminations or collocation of words, or 
by the use of elliptical phrases or of a foreign dialect. Such 
has been termed a true answer, t 

5. An answer is four-fold, a confession, a denial, a special Four kinds of 
plea, and plea of former judgment, as Catyayana has dc- answcr * 
dared : “ A confession, a denial, a special plea, and a plea 

of former judgment, are four sorts of answer.” J 


# Ndreda (not found in hia Institutes) cited in the Vivddatandava, 
VgavahdramayUc’ha, Smritichintcimani 9 Smrilisara t Vivadarnavasetn , Vioa- 
dachandra , Vccramitrodaya, Calpataru, and Prajcipati in the Smritichandrica, 
and Mtxdhaveeya. 

+ The conditions and qualities of a plea (which, as well as the doctriuo of 
estoppels, will also hold equally, mntatis mutandis, with regard to other parts 
of pleading), are, 1st. That it bo single, and containing only ono matter ; 
for duplicity begets confusion. But by Btat. 4 and 5, Anne, c. 16, a man 
with leave of court may plead two or more distinct matters or single pleas. 
2nd. That it bo direct and positive, and not argumentative. 3d. That it havo 
convenient certainly of time, place, and persons. 4th. That it answer the 
plaintiff’s allegations in every material point. 5th. 'J'hat it be so pleaded as to 
bo capable of trial .’' — Lata Dio, Art . Pleading. 
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6. A confession is exemplified as follows. The plaintiff 
declares, “ This person is indebted to me in a hundred pieces 
of silver/ 5 and the other replies, “ It is true, I do owe him 
that sum/ 5 as Catya'yana has said : “ The admission of a 
claim is termed a confession/ 5 * 

7. A denial is thus, “ I do not owe him/ 5 as Catyayaw 
declares : “ In law that answer is termed a denial, when the 
defendant or accused contradicts the charge or dccla- 
ration/'f 

8. The answer by denial is four-fold, “ total contradic- 
tion, plea of ignorance, of alili, and of non-existence at the 
period of the alleged transaction.”! 

9. “ A ‘special pica/ 5 is, where the defendant admits the 
demand, but avoids it by pleading a general acquittance, 
or that be bad received the money as a present, as Ndrcda 
has said : “ Where an adversary admits a claim adduced in 
writing by a complainant, but avoids it by some specific cir- 
cumstance, that is called a special plea. 55 1| 

10. "The plea of former judgment/ 5 is, when the adver- 
sary asserts that the complainant had formerly made a com- 
plaint against him in the same matter which was dismissed, as 


* Vyasa, cited in the Vivadachintamani and Vceramilrodaya, but uncu* 
lain iu the Vivddatandava* 

t Smrit ichi n iaman i, Vivadatandava , Smriiisara , Vivadarnavasetu, Viva . 
dachandra , Smritichandrica, Vrihaspati iu the C alp at am, and Madhavceya, 
Ndreda in the Vyavaharatativa. 

J Catyayana, in the Vyavaharamayucha, Vivadafandava, Smritichandrica ; 
Ndreda, in the Smriiichinlamani and Smritimra ; Vyasa , in the Calpataru 
and Vivadamatrica ; Ptajapati, in the Madhavceya ; but uncertain in the 
Vivadachandra, 

|| Cited in the Vy a vahpra mayuc ha, Vivadatandava t SmrUisara, Smriticha^ 
drica, Vecramitrodaya , , Vivadarnavasefu, and Vivadaehandra ; but Vrihaspati 
in the Madhavceya , or both according to the citation in the Calpatarn* 
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Catydgana has said: “ Ono against whom a judgment had 
formerly been given, if he bring forward the matter again, 
must be answered by a plea of former judgment,”* 

11. These -being considered as the component parts of an 
answer, it follows that an answer not comprizing these 
requisites is a mere semblance. This is a natural inference, * 
but in other law tracts it has been expressly declared : “ That 
is not an answer which is dubious, not to the point, too con- 
fined, too extensive, or not embracing all the parts of the 
declaration. That which is relative to other matter, incom- 
plete, obscure, confused, not obvious, or absurd, is a faulty 
answer 


12. “ A dubious answer” is thus exemplified : as if in an 
action for debt, the plaintiff demanding 100 suvernas,\ 
the defendant should admit that he is indebted in the sum of 
100 snvernas or 100 mashas. a Not to the point as if 
in an action for debt of 100 snrernas, the defendant should 
reply by admitting a debt of 100 panas. “ Too confined as 
if in an action for debt of 100 snvernas, the defendant should 
answer by admitting that he owes five. “ Too extensive:” as if 
in an action for 100 snvernas , the defendant should reply by 
admitting a debt of 200. “ Not embracing all the parts of the 

declaration as if in an action for gold, cloths, and other ar- 
ticles, the defendant should reply by merely admitting the debt 
of the gold, but of nothing else. “ Which is relative to other 
matter ;” as if in an action for debt of 100 snvernas , the dc- 


; * Cited in the Smritichinldmni, Vyavaharamayuc’ha, Vivddatomdava, 

Smrilisura, Viaddamavaseln, and Yivadachandra ; but Vrihaspali, in the 
: Calpcilaru and Madhavetya, 

i t Nureda, in tho SmrUichinldmani and Vivadatandava, but uncertain in 
| the Vyavahdramayuc'ha, • 

f + A weight of gold equal to sixteen mashas, which at five rut ties to each 
mstia, makes the savema equal to about 176 grains Troy. 


Semblance of an 
answer, 
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mitAcsiiarX. 


ClIAJ?. [, 


ill 


Jendant should answer that he had been assaulted by the 
plaintiff. “ Incomplete not embracing the particulars of 
country, place, and so forth ; as if in an action to recover a cer. 
tain field, the declaration should specify it as boiug situated in 
the central province to the eastward of the city of Benares, 
. and the defendant in answer should admit generally having 1 
taken possession of a field, without specification. “ Obscure 
as if in an action for 100 suver ms, the defendant should an. 
swer, Am I alone in debt to this man ? which might signify 
that the chief judge, the assessors, or the plaintiff, were in- 
debted to another person. “ Confused contradictory in 
its parts : as if in an action for a debt of 100 suvernas, the 
defendant should answer that he received the money, but 
that he does not owe it. “ Not obvious requiring explana- 
tion, in consequence of the use of ungrammatical composi- 
tion, or collocation, or of a foreign dialect : as if a person 
being sued for a debt incurred by his father to the amount 
of 100 suvernas, should answer, “ By the information of tin 
receiver of the hundred of my father, I know nothing of tin 
suvernas instead of saying, I did not learn from my fathci 
that he received the 100 suvernas. “Absurd:” contrary b 
reason and common sense : as if in an action for debt, tin 
plaintiff should claim the sum of 100 suvernas alleged to havt 
been lent out at interest, stating that he had received tin 
interest, but not the principal, and the defendant shouk 
answer that he had paid the interest, but had not receivcc 
the principal. 

Confusion of 13. By using the term answer in the singular number, 1 
plena inadmissible. p 0 j] 0WS that a confusion of picas is inadmissible. “ That an 

swer which confesses lo a part, specially excepts to a pad 
and denies a part, is not a proper answer, from its confu 
sion.”* The above is a text of Calydijana who has pro 

__ _ __ _ 4 . 

# Cited in the Smritichandi tca t Vtf avail d ra m mj ft a, Vivddatandava, an 
Vceravntmfai/a. 
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pounded the reason wby such answer is improper : “ In one 

suit, the proof cannot rest on both parties, nor can both ob- 
tain judgment, nor can two answers be offered at once.”* 

14. But it might be contended, that in an answer involv- 
ing denial and a special exception, the proof would rest with 
both parties ; for as it has been recorded, that “ in the case of 
a total contradiction, the proof rests with the complainant, 
and in the case of a special exception, with his adversary "f 
Both pleas, however, cannot be admitted in one case : as if in 
an action for debt of 100 suvernas, and also of 100 rupees, 
the defendant should deny the first claim, and specially except 
with regard to the second. 

15. On the other hand, in the ease of an answer involv- 
ing a special exception and a former judgment, the defen- 
dant must substantiate both pleas, as has been said : “ The 
proof rests with a defendant pleading a former judgment 
and a special exception.’^ As if one should say, I received 
»he gold, but returned it; and as to the silver, I was sued in 
i former action, and judgment was given against the plaihtiff. 
But this is incompatible, because the first plea must be sub- 
stantiated by the decree and the adjudicants, and the second 
r >y witnesses and documents. 

16. An answer involving three picas is now to be con- 
sidered : as if in an action to recover 100 suvernas , 100 
upces, and cloths, the defendant should deny the first claim, 
[dead an acquittance as to the second, and former judgment 
is to the cloths ; and so with an answer involving four pleas. 


* Cited in the Smrilickandricd, VyamKdramayuc’ka, Yivddatandava, ami 
Vtieramilrodaya. 


+ Ndrcda in the Jyavxhdramayiic'/ut, but uncciUiu in the Yieddalaudavct 
wl Afadhaveaya* * 

+ tfywee and Hafceta in the Vyavahdrama'juiiha, but uncertain in the 
1 ivdda tandwa and Vivadackandrica. 
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These, when brought forward all at once, constitute no an- 
swer. 

17. But as the several counts cannot he answered with- 
out their respective pleas, these must be urged separately 
in succession. 

18. Their order will be regulated by the inclination of 
the parties and the judges ; but in the ease of two pleas com- 
ing together, that which is most important should first be 
acted upon, proceeding afterwards to that which is less im- 
portant. 

19. But where there is a confession in conjunction with 
another plea, issue is to be taken on that other plea, because 
there is no proof required to a confession, as Hareela has 
declared : "If it should be asked, which plea is to be first 
considered, when there is a junction of a total denial and a 
special plea, or of a confession with another plea? the 
reply is, that which is most important, or which is most 
material to the decision of the suit, is to be taken as a dis- 
tinct answer, or else otherwise-”* that is to say, where there 
is no distinction, the order is regulated by the inclination of 
the parties. 

20. The meaning of "that which is most important” is 
next propounded. In an action to recover one s actinias, 101* 
rupees, and cloths, if the defendant should confess the first 
claim, totally deny the second, and plead a release for the 
third, here the total denial, from its being the most impor- 
tant, being acted upon by taking the plaintiff's proof, the 
investigation must proceed. The third plea regarding the 
cloths follows next. The same order is to be preserved in 

* Cited in the S Air it i chan d rlcd, ^ladhavetya, Vf/arahd ramay fife M 
Vu'udaiandaua, aiui Smritudra. He and Vytisa in the Vj/arakdramayiic'kn , 
but uiieeztain iu the Vwdilaehandi a ; and Yydsa in the Wyatam, 
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]i<> case of its junction with a denial, or a plea of former 
judgment, or special exception : as if in a suit of the nature 
iibove specified, the defendant should confess the debt of the 
jold and silver, and declare himself willing to re-pay it, but 
hould deny with respect to the cloths, or should plead res- 
, oration of them, or that judgment was given against the 
plaintiff in a former action for them ; here, although the 
'onfession involves the most weighty matter in dispute, yet 
is it is followed by no adducement of evidence, the denial or 
>tber pleas are first to be considered in the investigation of 
Hu* suit. 

21, But in a case where two pleas apply to one and the 
=ame charge, as if a person should arraign another, alleging 
that he had lost at a certain time a certain cow belonging 
to him, which had subsequently been found in the bouse of 
the other, and the defendant should assert that the allega- 
tion is false, and that the cow was in his house previ- 
ously to the period mentioned by the plaintiff, or that it 
had been bom in his (the defendant's) house. This should 
not be called a faulty answer, because it is calculated to 
rebut the charge: it is not a simple denial, as it involves a 
justification ; nor is it a special exception, as it does not 
admit any part of the allegation ; but it is an exculpatory 
negation, and the proof rests with the defendant, in confor- 
mity to the rule prescribing that the proof of justification 
jdepends on the defendant. 

22. But if it be objected, that this might as well be 
alleged to he the business of the plaintiff, as is prescribed in 
cases of denial, it is answered, that the rule in question re- 
lates only to cases of simple denial. Should it be rejoined, 
that it might as well be affirmed that the rule prescribing 
the proof to rest with the defendant, also relates only to a 
simple special exception, the answer is, that this is incorrect 


In a case of 
two pleas apply- 
ing to one and 
the same count, 
proof rests with 
tlie defendant, 


And not with 
the plaintiff. 
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as a special plea involves a denial; and there is no such thing 
as a simple special plea. 

23. In general, a special plea consists partly of admis- 
sion, and partly of denial ; as for instance, an admission ol 
the receipt of 100 rupees, bnt succeeded by a plea neutra- 
lizing the admission : but in the instance above quoted there 
is no partial admission, which constitutes the distinction, 
This has been clearly stated by Hared a : “ When an answer 
involves a denial and a special plea, the special plea is to be 
first considered/'* 

24-. Where the pleas of denial and former judgment apply 
to the whole matter charged, there also the proof rests with 
the defendant; as in an action for the recovery of 100 rupees, 
if he should deny, and at the same time plead former judg- 
ment; as appears from the following text : “ In the junction 
of a denial with a special plea or former judgment, the 
defendant should adduce the proof/'t There is no such 
thing as a pure plea of former judgment, for this would be 
no answer. 

25. Bnt a confession is a good answer by itself, because 
by establishing the truth of the matter adduced to be proved, 
it excludes the necessity of proving it. 

26. And where there is a junction of a special plea 
and of a plea of former judgment, as if a person being sued 
by another for a hundred pieces of money, should reply by 
an admission of the receipt, a plea of redelivery, and a plea 
of former judgment, it is optional with the defendant, [that 


# Cited in the Madhaveeya and & hnriticfia»dricd t but Vydsa in the Calp«‘ 
taru. 

t Etornta and Yyd$ a cited in the Vyavahdrmayuc'ha, hut uncertain in 
the Vivddatandava and Yivddachandra* 
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is, it is optional with him which of the two pleas he will pro- 
ceed first to substantiate.) 

27. But in no instance can two adverse parties plead at 
[he same time in one cause. 


Section VI. 

Of the Onus Probandi and Judgment. 

1. The establishment of the claim being dependant on 
evidence, it is propounded by whom that evidence is to be 
adduced. 

VII A. 41 The claimant shall immediately reduce to 
writing the evidence of the thing to be proved .”*(«) 

la. After the answer, the claimant, that is to say, he who 
has the matter to prove, shall reduce to writing immediately, 
without any interval, the evidence, or that by which the mat- 
:er is to be proved. From the injunction of its being imme- 
ilialely reduced to writing, it may be inferred, that in fur- 
nishing an answer, delay is occasionally allowed : this point 
will be subsequently considered. The meaning appears to be, 
that, as the necessity of proceeding without delay was not 
prescribed in the case of giving in the answer, as it has been 
in the case of recording the evidence, time is occasionally 
allowed in preparing the answer to the claim on the principle 
of “ expressio unius est exclusio altering ” 

2. From the direction that the claimant shall reduce to 
writing, &c. it follows, that he is to write down the evi- 

* Y'\/ nyatcalcya, cited iu the Sinritichandrica, Vyavahdramaytic'ha, 
lladhaveeya, Deepacalica, aud Subodkini ; and by Mitramisni, Viswar&pa, 
and Ralambhatta. > 

(«) VIIA. R, and M. And then the latter shall, at once, furnish a state* 
went in writing of the proof to support what he has asserted. 


Both parties 
not to plead at 
once. 


On delivery of 
answer, evidence 
shall instantly be 
adduced. 


Tn cane of a 
former judgment 
or special plea, the 



30 


MITACSIIARA. 


Chap. r. 


defendant adduces dence of the matter adduced who has any thing to prove : 
l ’ ,oof ’ hence, when former judgment is pleaded, as this is the matter 

to he proved, he who adduces that plea is the claimant. He 
(the defendant) therefore is considered as the claimant, and he 
must adduce the evidence. In a special exception also, as 
this is the thing to be proved, he who adduces that plea is 
the claimant, and he is the person to adduce the evidence. 

In a total de- 3. But in a case of total denial, the plaintiff is the cluim- 
nial, the plaintiff. an ^ an( j res tg therefore with him to adduce the evidence : 

hence, by the use of the expression “ the claimant shall re- 
duce to writing,” it is meant, that he who has any thing to 
prove, is to do so, and not any other person. 


In case of a 4 . Therefore, in a confession, as there is nothing to he 
evidence requisite, proved, and neither of the parties have any claim, there is 
no evidence to he adduced, and the proceeding rests there, 
as has been clearly expressed by llarceta : “ When a spe- 
cial exception and former judgment are pleaded, the defen- 
dant shall adduce the proof: in a total denial, the plaintiff: 
in a confession, there is no issue.”* 


VIII. “ That being right, he obtiains judgment; 
and otherwise, the reverse.”! (a) 

Judgment must 5- “That” means proof, consisting of documents, testi- 
adducement ^of moIi y> &<*•> as will he subsequently explained. That is, by 
evidence* the establishment of the occuracy of his evidence, whether 


# Vydsa in the Calpalaru, and in the Vyavahdiamayfic 11% as the text 
of Vt ids a aud Hareeta, but uncertain in the Vtvddatandava and Vivdi<x * 
chandra, 

f This is the latter hemistich of a text of Ydjnyawahya cited in the 
Sm ritichinta mani, Vivddatandava, Detyacalica, and Subodhim ; aud by 
Balambhatta and MitratfAsra. 

(a) VIII. R. and M, This being established, he succeeds in his suit ; other- 
wise, the reverse* 
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iral or documentary, a party obtains judgment, consisting in 
ho success of his claim. He obtains the reverse, or defeat, 
onsisting in the loss of his claim, if it should happen other- 
vise. 


Section VII. 

Recapitulation. 

1. Having propounded summarily the nature of judicial Recapitulation, 
proceedings, the author concludes the subject by a recapitu- 
ation. 

VII I A. “ This judicial proceeding, exhibited rela- 
tively to causes in general, consists of four parts.”*(«) 

la. The judicial proceeding here alluded to (identical with 
hose which the king is enjoined to investigate) is exhibited 
>r explained as being divided into four parts, relatively to 
anises in general, whether actions for debt or others. 


2. “ The declaration of the complainant should be written 
in the presence of his adversary.” This is termed the first 
livision, or “ the declaration.” “ The answer of the party who 
sas heard the declaration must be written down in the pre- 
sence of the complainant.” This is the second division, and 
is called the answer. ff The claimant shall immediately re- 
luce to writing the evidence of the thing to be proved.” 
This is the third division, and is termed the proof. “ That 
being right, he obtains judgment ; and otherwise, the re- 
verse.” This is the fourth division, and is termed the judg- 


Quadruple divi- 
sion of a judicial 
proceeding , 


* YtijRytnvaley a, cited in the Smritichandricd. i 

f ,x ) V1IIA, JR. and M, Thus it appear*, the procedure in law-suits has 
tour steps, 
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* chap, t 


menfc, as has been declared, "That is called a judicial pro. 
cccding which, in the conflicting interests of mankind, fur. 
nishes a decision grounded on law and equity.”* “ It has 
four divisions, namely, the declaratory, replicative, probatory, 
and adjudicative, and is termed quadruple.”-)- 


3. But in the case of a confession, as there is no adduce- 
ment of evidence, and as the claim does not require to be 
substantiated, there is no issue, and the proceeding has 
only two divisions. 

4. The deliberation of the judges for the purpose of as- 
certaining, after the delivery of the answer, to which of the 
parties the adducement of evidence belongs, does not form a 
distinct division of the proceeding, not having been pro- 
pounded as such by the venerable author, J and not being an 
act dependant on the parties themselves. Thus is concluded 
the general introduction to judicial proceedings. 


* Madhaveeya and Smritichandricd. 

+ Vy a valid ra mayu c ha and Smritichandricrd , and by Ajoaradnyci . 
+ Ydjnyaivalcya. 



CHAPTER II. 


OP RETORT OR RECRIMINATION. 


Section I. 

1. Thus having propounded the general introduction to a 
judicial proceeding, which is common to all, the author pro- 
ceeds to notice certain distinctions which prevail in particu- 
lar cases. 

IX. “A person arraigned, not having cleared him- 
self from the declaration, shall not retort ; nor shall a 
person charge another who is already labouring under 
a charge, nor shall he introduce any thing foreign to 
his original complaint.” * (a) 

ii. That with which a person is charged, is the declara- 
tion : and the person arraigned, not having cleared or acquit- 
ted himself, shall not recriminate or retort on the complain- 
ant. 


3. But the objection does not apply to a plea of former 
judgment, as it involves the exoneration of the party com- 
plained against, although it is in some measure a retort : 
hence it is apparent, that the restriction is confined to a retort 
not having a tendency to refute the charge. 


* I ajnyaunlcya t cited in the Mddhaveeya, Smritichaixdricd, Swritisdra, 
Deepacalica, and Suhodhini ; and by Balambhatta and Mitramisra . 

(«) IX. R, and M. Let not a counter-complaint be preferred until the 
[original] complaint is disposed of, nor let a thifrd person [9ue] him against 
whom a complaint is pending. The statement of the cause of suit is not to be 
varied, 
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the last part of 
the text. 


Objection re- 
plied to. 


Distinction be- 
tween this and a 
former text. 


4. Having thus restricted the party complained against, 
he proceeds to apply some observations to the complainant. 
A complainant shall not charge another with a matter which 
has been already charged against him, and of which he has 
not cleared himself, nor shall he introduce any thing foreign 
or contrary to what had been alleged at the time of his ori- 
ginally preferring the claim. It is declared, that whatever 
fact, in whatever manner it may have been represented at 
the time of preferring tbo original claim, that same fact 
should be reduced to writing in the same manner at the time 
of recording the declaration. 

5. Hut [should it be objected,] that by formerly enjoin- 
ing that the writing in presence of the party complained 
against must be the same as the original claim, it is conse- 
quently superfluous to repeat, that any thing foreign to that 
which has already been represented should not be intro- 
duced ; the reply is, that the former text merely enjoins the 
necessity of recording the same subject as bad been stated by 
the plaintiff at the time of his making the original claim, 
and not another subject in the same cause ; as if the plaintiff, 
at the time of his preferring the original claim, should have 
declared that a certain person owed him the sum of 100 ru- 
pees with interest, he should not declare in presence of the ad- 
verse party at the time of recording the declaration, that the 
debt consisted of a hundred pieces of cloth with interest. 

6. Should he do so, this would he entering on another 
subject, the penalty of which would be non-suit and fine. 
But the text prohibiting the introduction of any thing foreign 
to the original claim prohibits also the shifting the nature of 
the proceeding, even though the subject of the proceeding be 
the same : as if the plaintiff, at the time of his making the 
original claim, should declare that another had borrowed 100 
rupees from him at interest, and that he would not repay it ; 
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and at tlio time of recording the declaration, he should charge 
his adversary with having taken by violence the same sum ; 
consequently, in the former instance, there is a prohibition 
against introducing a new subject, and in the latter a prohi- 
bition against entering on a new ground of action. 

7. This has been clearly defined by Nareda : “That 
man who forsaking his original claim rests on other grounds, 
is to he non-suited by reason of the confusion of his proceed- 
ings.”* 

8. One who is non-suited is to be fined, but be does not 
therefore forfeit all claim to the subject matter. Consequent- 
ly the injunction here introduced, “ a person arraigned not 
having cleared himself,” &c. is merely intended as admoni- 
tory to the parties against error, but it does not affect the 
validity of the original claim. Hence the ordinance subse- 
quently declared, u The king shall investigate judicial pro- 
ceedings in a band fide manner, divested of inadvertencies ”t 

This must be understood as Laving relation to a civil 
action ; but in criminal prosecutions an error is fatal to the 
cause, as Nareda, has declared ; “ A verbal error is not fatal 
in civil actions ; should it appear in actions brought for se- 
duction, or for debt, or for landed property, the plaintiff is 
to be amerced, but it does not annul his claim The 
meaning of this is, that in all civil suits, not involving crimi- 
nal proceedings, a verbal error, or the appearance of inad- 
vertency, is not fatal, or not destructive of the claim ; that 


* Cited in the Smritichandricd, Vj/avahdramayue’ha, Vivddalandava, 
Veeramitrodaya , Calpataru, and Madhaveeya. 

t Ydjnyawalcya , cited in the Smritichmtd man i, Vivddalandava, Subodkini, 
and Dipacalica § and by VishtOdritpcti Ulitraniisra, and Balambhatia. 

X Cited iu the VyaVGhdwmyftc'ha, Vivddatau dava, Mddhuvcey^ and 
yeermitrodenja* 
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is to say, the original claim is not rendered void. The exam- 
ple given is an action for seduction, &c. 

10. As in actions for seduction, or for debt, or for landed 
property, by the appearance of inadvertency, the plaintiff is 
to be fined, but his original claim is not rendered void, so in 
all civil actions. From the specification of the term civil ac- 
tions, it is inferrible, that in the case of a criminal prosecu- 
tion, error is fatal to the cause. As if a man, at the time of 
making his original complaint, should assert that he had 
been kicked on the head, and at the time of recording his 
charge, should allege that he had received a blow of the fist 
on his foot. In this ease, he is not only to be amerced, hut 
his cause is to ho dismissed. 

11. An exception, however, is propounded to the rule 
against recrimination previously to the refutation of a charge. 

X. " He, the person complained against, may re- 
criminate in charges brought for abuse and assault. ”*(«) 

12. In prosecutions for abuse, whether verbal or personal, 
and in assaults, that is, attacks committed with poison or 
with offensive weapons and the like, recrimination being al- 
lowable, the person complained against may, without having 
refuted the charge brought against himself, recriminate his 
accuser. 

13. But [should it be objected,] that in this instance it 
is equally impossible to hear the two allegations at once, 
because the recrimination involves another complaint ; and 
that it is no answer, because it does not refute the first 


* Ydjnyawalcya, cited iu the Vivadatandava, Mddhaveeya , Smritichmdricd , 
Dipacalica, ami Subodkini i, by Vis Invar up a, Mitramwa, and Balambhatta. 

(a) X. R. and M. [The defendant] may bring a counter-plaint for 
abusive language, or personal trespass, or for acts of atrocious violence, 





OF MESNE PROCESS. 


37 


charge ; the reply is, that the recrimination is not used for 
the sake of trying two different pleas, but for the sake of 
obtaining a mitigated, or averting a weighty punishment. 

14. * As if a person, being charged with having abused Sample, 
or assaulted another, should plead that the complainant was 

the first aggressor, a mitigation of punishment might be the 
consequence, as Nareda has said : “ It is a settled rule, that 
the first aggressor is the chief delinquent. He also is a 
wrong doer who attacks in the second instance, but the pu- 
nishment of the first party will be more severest But where 
the parties simultaneously aggress, there is no difference in 
the punishment, as appears from the following text : “If there 
can be no distinction found between the parties, and the 
abuse, assault, and violence be simultaneous on the part of 
both, the punishment of both is to be the same.”t 

15. Although it is impossible to try both allegations at Recapitulation, 
once, yet in charges of assault, &c. recrimination is perti- 
nent ; but in actions for debt and the like, it is vain. Hav- 
ing thus propounded the law with respect to the parting, he 

proceeds to declare the duties of the judges and assessors. 

Section II. 

Of Mesne Process, 

XA. “A competent surety must be taken from Security to be 
both parties for the satisfaction of the award.”! (a) traction of the 

— award. 

* This seems analogous to the plea of son assault demesne , in the English 
law ; but from what has preceded, it would appear that the equitable doctrine 
ofstf* off, was not recognized in the Hindu code, 

t Cited in the Vivddatmdava, Mddhavceya , Smritichandricd, and Veerami- 
irodaya . 

t Dundaviveca y Smritichandricd and Veeramiirodaya. 

II Ydjnyawalcya, cited in the Vyavahdramayiic'ha, Subodhini, Vivadatandava, 

Dipacalica; and by Vishwarupa, Mitramisra , BalavibhaUa , 

(a) X\. R. and M, On behalf of each party, a surety, competent to meet 
the result of tho suitj shall be bound. 
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Iu default of 
security, the par- 
ties to be guarded. 


What judgmeut 
to be given a- 
gainst defendant, 
being cast. 


1. “ Both parties,” that is, plaintiff and defendant. “ A 
competent surety,” one who stands in the same relation to 
the affair. A representative must he taken from both parties, 
from the plaintiff and defendant, “ for the satisfaction of the 
•ward,” for the delivery of the sum, or the fulfilment of the 
penalty adjudged in all proceedings by the judges and 
assessors. 

2. If this he not practicable, persons must be appointed 
to guard the parties, who are to provide their daily subsis- 
tence, as has been declared by Catyayana: “If a parly is 
unable to furnish a competent surety, he is to be guarded, 
and at the close of each day is to furnish wages for the ser- 
vice of his guards.”* Thus the rule for taking security 
from the litigant parties has been declared, and it remains 
to show the object of this measure. 


Section III. 

Judgment in Actions for Debt. 

i 

XI. “ In the case of a denial, when the claimant 
proves his allegation, the defendant, being cast, is to 
pay the amount, and an equal amount to the king. 
A person bringing a false claim is to discharge twice 
the amount of his claim. ”t («) 


* Cited in the Vyavaluiraviayuc' ha, Vivddalandava, Veeramiirodayci, Dipu- 
calica, and Mddhaveeya, 

+ Ydjnyawulcya, cited in the Vioadatandava, Veeramitrodaya , Smriti- 
chandricri, Dipacalica, and Subodhini, and by Vishwarupa, Mitramura, 
Balambhatla. 

(a) XL R, and M. One against whom, after [a plea of] denial, judgment 
is given, shall pay the jimount [adjudged to the plaintiff] together with an 
t j <|ual sum to the monarch. One who has made a false complaint, shall forfeit 
double the amount ofhis claim* 
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1. A denial of the claim alleged by the plaintiff being made 
by the defendant, and he being cast, or compelled to submis- 
sion by the witnesses or other evidence, shall pay the amount 
claimed to the plaintiff, and to the king an equivalent fine 
as a mulct. 

2. But if the plaintiff cannot establish his claim, he be- 
comes the false claimant, and hence he is to pay to the king 
a fine equal to twice the amount claimed , and the same rule 
obtains in a plea of former judgment or special plea. In 
these instances, the plaintiff concealing the fact, and being 
overcome by the defendant, shall pay a fine to the king equi- 
valent to twice the amount obtained ; but if the defendant 
cannot establish his former judgment and special plea, then 
he is the false claimant, and being overcome by the plaintiff, 
is to pay to the king a line equal to double the amount claim- 
ed, and the amount claimed to the plaintiff. In a case of 
confession, there is no fine. 

3. The text above quoted relates only to actions for 
debt, because the fines applicable to other cases have been 
propounded separately ; and it is not applicable generally, 
because in cases where there is no property claimed, it 
could not apply ; and although there is a special provision, 
“ The debtor shall be caused to pay by the king,”* &o. 
which also relates to actions for debt, yet that contains a dis- 
tinction which will he hereafter treated of. 

‘E Or the text quoted may be admitted to be applicable 
to all cases, and thus interpreted a denial of the allegation 
being made by the person against whom it is brought, and he 
being overcome by the evidence adduced by the complain- 
ant, shall pay a fine proportionate to the several causes 


* Ytijnyawrtlcyi, cited in the Dipctcalica, Vivdd a bhang dr net wt , Vivddurna- 
’.HWefu, Uddhaveey», and S m ritkhandricn. 


IVliat judgment 
to be given against 
a plaintiff failing 
to establish his 
claim. 


The text relates 
only to actions 
for debt. 


Or it may be 
interpreted aa ex- 
tending to other 
cases. 
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Inference from 
A former text. 


Exception. 


Explanation of 
the text. 


of action. The connective particle may be used affirma- 
tively, and the term “ to the king” may be considered as a 
mere recital. If the complainant cannot prove his allegation, 
he becomes a false claimant, and shall pay a fine in money 
equivalent to twice the fine prescribed for each cause of action. 
In this instance, as in the former, the same rule obtains in 
cases of a plea of former judgment and special plea. 


Section IV. 

Special Rule respecting the Answer. 

1. From the injunction, that the “ claimant shall imme- 
diately reduce to writing the evidence of the thing to be 
proved,”* it may be inferred, that in the delivery of the 
answer, some delay is permitted. 

2. But an exception has been laid down. 

XII. “ In a capital offence, tlieft, assault, and abuse, 
[where] a cow [is the cause of action,] slander, aggres- 
sion, women; let him contest immediately ;f other- 
wise, at option.” (a) 

3. “ Capital offence," which signifies an attack upon the 
person or the like, by means of poison or weapons. “ Theft 
petty larceny, (t Assault ami abuse," attack either on the 
person or character. Its nature will be subsequently explain- 
ed. “ A cow," a milch cow. “ Slander," an accusation tend- 


* Ydjnyatoalcya, cited in the Dipa.ca.lica, and by Balambhatta. 
t Ibid. 

(a) XII. R. and M. In a case of atrocious violence, of theft, of reviling or 
personal trespass, where a cow is the subject, or a [malicious] charge of crime, 
or an offence destructive of life or property, where a female [of the household 
is the subject— [in each of these cases] the Court shall compel the parties U 
go to trial forthwith. In other cases, a day may be appointed at pleasure. 
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ing to loss of cast. “Aggression” an attempt cither on life 
or property. This compound has its termination in the singu- 
lar number, each of the terms composing it being singular.* 
“ Women ” women of family, and slave girls. In the former 
ease, character is involved ; in the latter, property. “ Let 
him contest immediately The answer is to he immediately 
given, and no delay is to be allowed, “ Otherwise in other 
actions, delay in delivering the answer has been declared 
optional with the parlies, or with the assessors and judges. 


Section V. 

Indications of Falsehood'. 

XIII. One who is constantly shifting his position, 
licks the corner of his lips, whose forehead sweats, and 
whose countenance continually changes colour, (a) 

XIV. One whose mouth dries up, and whofaulters 
in his speech ; who contradicts himself often j one who 
does not look up, or return an answer : who bites his 
lips (4) 

* When two or more words come together, each in the same case, aud which, 
m the usual inode of construction, would be separated by a conjunction 
equivalent to “ and,” they may be formed into a compound of the third 
species called Dwundim. There are two modes of forming compounds of 
this species. In the first mode the compound is considered as many, 
aud the last word is therefore put in the dual or plural number ; and in the 
second mode, the aggregate is considered as ove, and the last member is, 
consequently, put in the singular number and neuter gender. Wilkin's 
Grammar, 5th). The passage in the text is an example of the latter species 
of compound. 

(it) Xlil. R. and M. One who moves from place to place, who licks the 
corners of his mouth, whose forehead sweats, aud whose countenance changes 
colour. 

(5) XIV. R. and M. "Who with words from a* dry throat, stammering, 
says much that is contradictory, who makes no response to word ul look, who 
contracts the lips — 


Indications of 
falsehood enumer- 
ated. 
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the text. 


Further expla* 
nation. 


Ditto, 


XV. One who undergoes spontaneous changes, 
whether mental, verbal, corporeal, or actual ; such a 
person, whether under a charge or giving evidence, is 
esteemed false.”* (c) 

2. “ One who undergoes spontaneous changes or alterations” 
such as are not caused by fear or other passion ; “ whether 
mental, verbal, corporeal, or actual , is esteemed false whether 
under a charge or giving evidence. 

3. He then explains those changes particularly. “ Who 
is constantly shifting his position who cannot remain in one 
place. “ Who licks the corner of his lips:” who rubs the tip 
of his tongue about the extremities of his lips. These are 
actual changes. 

4. “ Whose forehead sweats Whose forehead is marked 
with drops of perspiration. “ Whose countenance continually 
changes colour undergoes an alteration in colour from 
dark to pale. These are corporeal changes. “ One whose 
mouth dries up, and who faultcrs in his speech who hesi- 
tates, and hardly articulates in his speech. “ Who contradicts 
himself often whose words are much at variance with each 
other. These are verbal changes. “ One who does not look 
tip, or return an answer one who does not give a direct 
answer, and who on being looked at does not look a man 
full in the face. This is a sign of a mental change. “ One 
who biles his lips or who contorts them. This also is a 
corporeal changc.f 


* Yiijnyawalcyct, cited in the Subodhini, and by Dipacalica, Apuraditya? 
Mitramisra, Balambhatia, ViskwarUpa, 

(c) XV. R, and M. Whosoever [in this wise] changes his natural man- 
ner, in the action of his mind, of his speech, and of his person, is to be set 
down as false in his complaint, or [if a witness] in his testimony. 

f The manner and deportment of witnesses is very commonly a prin- 
cipal ground of assent to or dissent from their testimony, and is doubtless a 
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5. These are declared to establish merely a probability 
of falsehood : not a certainty, from the difficulty of distin- 
guishing between changes which have a cause, and those 
which are spontaneous. Should any intelligent man be able 
to explain the distinction, even this is not a cause of failure. 
As people do not perform funeral ceremonies on the appear- 
ance of the probability of a person’s dying : so, in these 
instances, although it should appear probable that a person 
will be defeated, still it is not the proximate cause of defeat. 

6. Moreover. 

XVI. “ One who on his own authority decides a 
doubtful cause, one who flies, and one who being sum- 
moned stands mute, is to be cast and amerced . ”*(aj 

6 a. One who on Ms own authority, without having recourse 
to proof : decides, by duress or other means, a doubtful cause : 
one in which the claim is denied by the debtor, shall be cast 
ami fined. Being sued after having confessed the $laim, or 
after its being proved against him, one. who flies or absconds, 
and being sued and summoned by the king, one who stands 
mute in the assembly, are also to be cast and amerced . 


very rational indication of the existence or want of sincerity. That the dis- 
position of the witness will have an influence on his manner is undisputed ; 
the adequate observation of it is, however, a matter requiring the most skil- 
ful and judicious discernment ; the detection of affected plausibility, and the 
assistance of constitutional timidity, are objects which respectively import, 
in an eminent degree, the administration of justice. Appendix to Pothicr, 
p. 256. And in a subsequent place, a passage from Lavater connected with 
this subject having been quoted, a citation from Halhed’s Code of Qentoo 
Laws is given, descriptive of symptoms similar to those mentioned in the text, 
* Ydjnyawalcya , cited in the Dipacalica and 8 vbodhini, and by Vishwarupor, 
23alambhaUa t Aparaditya and Mitrami^ra, 

(ft) X\ X. R. and M. One who euforces by hig own arbitrary act a claim 
which is denied, who absconds, or who does not respond when called — [oacli 
of these] is considered to have failed, and is amenable to punishment. 

• F 2 


Those symp- 
toms, not ceitain 
or fatal to the 
case. 


Cases of non &uit 
and fine, 
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Explained. 


Case of conflict- 
ing claims. 


Who is to pro- 
ceed. 


7. 11 Whether under a charge or giving evidence, is es- 
teemed false” From this text, it might be inferred that a 
mere ascertainment of probable defeat was intended. The 
word “ amerced” has been used to preclude that supposition. 
The word “ cast”, has been used to obviate the supposition, 
that such person is only to be amerced, but that he does not 
incur the forfeiture of his claim* 


Suction VI. 

Of Confiding Claims. 

1. "When two claimants come into court, and simulta- 
neously prefer a claim : as if one person having obtained a 
field by gift, and enjoyed it for some time, and then on an 
emergency goes with his family to another part of the coun- 
try ; and another individual, having obtaiued the same field 
by gift, and enjoyed it for some time, goes abroad, aud after- 
wards both of them returning, come into court simultane- 
ously, each claiming the field : in such a case, which of them 
is to proceed ? In answer to that, it is stated : 

XVII. “Both having witnesses, the witnesses of 
the first claimant are to be adduced. But the first 
claim being rejected, they will be those of the second 
claimant.”! (a) 


* In a former verse, Chap, ii. Section 1, §§ 9, there was a provision against 
the forfeiture of the claim in certain cases, The provision for it here is in- 
troduced, to shew that such consoqnenee follows in some instances. 

t Ydjnyawahga, cited by Vishwar r <j>a, Balambhaita , aud Mitramisra, and 
in the Subodhmi, Dipacalica, Viotidataudava, V^odidfackiMmmi and 
Smritituh'u. 

(a) XVIL Ii. and M. Where there aie [rival chvms. and] witnesses on 
both sides, the witnesses of him who asserts the elder title, are to be [first] 
examined : if that title be admitted, then the witnesses of him who claiuiB by 
subsequent title [shall be examiued]. 



vt:cT. vr. 


OF CONFLICTING CLAIMS. 


2. “ Both Both claimants having witnesses, the witnesses 
of the first claimant are to be examined. By the first claimant 
is meant, not the man who makes the first claim, but the 
person who claims the first gift and occupancy. 

.3. But if the adverse party should admit the assertion, 
saying, that it is true, but that his adversary sold the field !o 
the king, who gave it to him, or that ho had received it as a 
gift from another, to whom it had been given by his adver- 
sary, then from the incapacity of the first claimant to offer 
proof, his claim being rejected, the witnesses of the second 
claimant are to be examined. The witnesses of the person 
who claims the second acquisition and occupancy are in 
this case to be examined. This is the most correct interpre- 
tation. 

4. It is wrong here to apply the rule, that in case of a 

denial, the witnesses of the plaintiff, and in the case of a 
plea of former judgment or special plea, the first claim 
being rejected, the witnesses on the part of the defendant 
must be examined. , 

5. That has been already declared in this, “ The claimant 
shall immediately reduce to writing the evidence of the thing 
to be proved,”* and in the subsequent texts ; aud there 
would be a repetition, if snob were the meaning. The dis- 
tinction has been clearly laid down by Nareda in the follow- 
ing texts : “ In a denial, the plaintiff is to adduce the evidence : 
in a special plea, the defendant : and in a plea of former 
judgment, it is only necessary to produce the decree.”f 
Having recited this text, ho proceeds : “ Where there are 
two claimants to one cause of action, and each has witnesses, 
those of the prior claimant are to be examined.’'’^ This 

* See Chapter ii. Section 3, verse 1 . • 

t Cited in the VyavaMrachintdmani, but Caty&yana in the Smritichandricd. 

J Cited in the V ivadatandava, Vt/avahdrachintdmani , and Smritimra. 
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case 'being' distinct from all others, has been provided for 
specially. 


Suction VII. 

Of an Action attended by Wager* 

XVIII. “ If the claim be attended by wager, the 
losing party is to be compelled to pay a fine, bis 
wager, and the tiling claimed to the plaintiff/’t (a) 

1. If the claim or judicial proceeding he a wagering one, 
or joined with a wager or stake, then the party who loses, or 
is cast in such wagering cause, shall be compelled by the king 
to pay the fine specified, and the wager made by himself, to the 
king, and to the plaintiff the property forming the subject of 
the claim. 

2. Where any person, influenced by vehemence, engages 
in the event of his being cast, to pay a hundred panas, and 
his adversary does not engage at all, there also the cause may 
be proceeded on. 

3. Should the event of that cause prove the wagering 
party to he cast, he shall be made to discharge his wager, 
together with a fine. But should the other party be cast, he 
is only to pay the fine, hut not the wager ; because the dis- 
tinction has been observed of the wager made by the party 
himself. 


# This is not exactly the wager of English law ; being in fact nothing more 
than a simple bet on the part of the livigant using it, that he obtains judgment 
on his side. 

t Ydjnyawalcya , cited in the Subodhini and Dipacalica, and by Apara- 
ditya, Mitramisra, Balambhatta, and Viskwarupa. 

(a) XVIII. R. and X. Should the suit be accompanied by a wager, [the 
Court] shall compel the losing party to pay the fine [prescribed], as well as 
his wager and his debt to the creditor, 
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4. So, where one party wagers a hundred, and the other 
fifty ; in the event of loss, each party is to discharge his 
own wager. From the condition expressed, “ If the claim 
be a wagering one,” it follows that it may be without wager. 


Section VIII. 

Special Rules of Proceeding, 

XIX. “ The king shall investigate judicial pro- 
ceedings in a bond fide manner, rejecting ambiguity 
(Chala) * but should the truth not be established ac- 
cording to judicial form, failure ensues/’f (a) 

2. Neglecting or casting aside ambiguity, or what may 
have been stated unintentionally, the king shall investigate or 
try judicial proceedings in a bond fide manner, according to 
the real circumstances of the case ; and if the facts as they 
exist in reality be not established or proved according to 
judicial form, failure ensues, or defeat is the consequence. 
Therefore it is necessary to proceed according to the real 
circumstances of the case. 

S. It becomes the judge and assessors to use all means, 
gentle and other, to induce the parties to declare the truth ; 

in which ease a decision may be passed without having re- 


* Fraud ( C'hala ) , or perversion and misconstruction, is of three sorts : 
1st, verbal misconstruing of what is ambiguous ; 2nd, perverting in a literal 
sense what is said in a metaphorical one ; 3rd, generalizing what is particular. — 
if. 2’. Colebroohe, on the Philosophy of the Hindus, Trans. R. A. S., vol. i, 
p. 117. 

+ Ydjnyatoalcya, cited in the Subodhini and Dipacalica, Vishwarupa, 
Ralambhatta, Aparaditya, and Mitramisra. 

(a) XIX. R. and M. Let the monarch, rejecting subtleties, conduct the 
trial of suits upon the merits : even merits, iu the absence of pi oof, must fail 
of success in the suit, 


Each party res- 
ponsible fur his 
own wager. 


Trial to be bond 

fide. 


Parties must be 
urged to declare 
the real facts. 


Py the judges 
and assessors. 
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Two methods 
of deciding cer^ 
tain and uncer- 
tain. 


Proof of a part, 
when the whole 
claim is denied, 
ja proof of the 
whole. 


Explanation. 


course to witnesses or other evidence. But as it is impos- 
sible in every case to decide agreeably to reality, a decision 
must be made according to the witnesses or other evidence : 
this is the alternative. 

4. As has been declared : “ Two methods have been 
propounded, the one certain, the other uncertain. Certain, 
is where the real facts of the case are represented ; uncertain, 
is where the facts are doubtfully stated.”* A proceeding 
carried on in the certain mode is the primary one, but the 
uncertain mode is secondary, because a decision passed on 
the faith of written proof and witnesses may be sometimes 
correct and sometimes otherwise, for witnesses and other 
evidence may be false. 

5. " Should the truth not be established according to 
judicial form, failure ensues.” An example is now given of 
this latter part of the text. 

XX. “ In a denial of more than one written claims 
if confuted in a part, he shall be made to pay by the 
king the whole amount of the claim ; but that which 
has not been represented should not be received.”f(a) 

C. In a written allegation, comprising more than one, or 
several claims for gold, silver and cloths, for instance, should 
the defendant deny or disallow the whole : if confuted, or 
forced to an admission by witnesses or other evidence in a 


* Yajnyawalcya, cited by Aparaiifya, Bahmlhatta, and in the Vivddu- 
tandaoA. 

t Ydjuyawah'ya, cited by Balambhatta, Bixhioarupa, MUrmnimi, Aparti* 
dihja , and Aulapani. 

(a.) XX. It. and M. If one plead a denial to a representation including 
several matters, and one ‘part be proved against him, the monaich shall couipol 
him to pay the whole amount claimed ; but what has not been ptevioualy de- 
dal cd [by the plaintiff] is inadinibaiblc. 
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part of the claim, the gold, for instance, the king shall cause 
him to make good to the plaintiff the whole, comprising the 
silver and the other articles specified. But “ that which has 
not been represented should not be received :” that thing 
which has not been mentioned at the time of making the 
first representation must not be received ; as if the plaintiff* 
should assert that he had forgotten a certain article, his 
assertion must not be received or attended to by the king. 


7. This is not merely an express precept ; because the 
defendant is proved to have been false in one instance, and 
therefore it is presumable that he is false in another ; aud 
because the plaintiff is proved to have been true in one 
instance, and therefore it is presumable that he is true in 
another. The text of the contemplative sage is thus asso- 
ciated with the result of inference, or in other words, pro- 
bability. 

8. A decision being passed according to reasoning and 

express law, should it not be conformable to the real merits 
of the case, the judicial officers are not blamcable, as Gouta - 
ma has declared : “ Inference is the mode of discovering the 

truth : relying on that, therefore, let a conclusion be formed.” 
lie then proceeds to declare, " that the king and his officers 
are exonerated from blame” [in such cases.]* 

( J. This rule respecting a person who has been confuted 
in part, must not be interpreted simply to imply the rejection 
of the defendant's statement ; because it expressly declares, 
that the king shall cause a person who is confuted in part to 
make good the whole. 

10. Catydyana, says : “ In an action comprising many 
claims, the creditor shall recover that property only to which 


Rule not mere* 
ly express, but 
deducible from 
reasoning. 


A decision found- 
ed on inference 
being erroneous, 
no blame attaches. 


Erroneous sup. 
position noticed. 


Text of Caiyd- 
yarn has a special 
meaning. 


* Cited in the Vivddatandiwa, 
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To which the 
above nile does 
not apply. 


Calydy ana's text 
refers to a plea of 
ignorance. 


Should the evi* 
dence prove more 
or less than the 
claim, recourse 
may be had to 
other proof. 


lie can establish his claim by witnesses or other evidence/'* 
This text relates to the discharge, by the son or other heirs, 
of debts contracted by the father or ancestor. 

11. In this instance, if several claims be preferred against 
a son or other heir, and he plead ignorance, he is not a deny- 
ing party ; and if confuted in part, he does not incur the 
imputation of falsehood. Hence, the text concerning a denial 
in the case of several written claims, does not here apply, from 
the absence of denial, and the consequent absence of the 
required inference. 

12. Therefore the latter text of Catydyana must he con- 
sidered generally operative in a plea of ignorance, exclusive 
of the particular ordinance concerning a denial. 

13. “ In nil actions for debt, and other actions, approach- 
ing to certainty,! if more or less be proved, the claim is not 
fully established/'! This is declared by Catyayana : which 
means, that a part only of the claim, or more than the claim 
being proved, by testimony or other means, the whole is not 
thereby established. Should this text be adduced iti opposi- 
tion, and should it be argued, that the proof of one part 
of the claim cannot in any ease establish that part which is 
not proved, the answer is, that although the meaning of the 
text is, that by reason of the necessity of proving the whole 
claim, the proof of a part or of more by the witnesses ad- 
duced does not establish the whole which is to be proved, 
still from the use of the terms “ not fully established ," the 

# Cited in the V ivddatandava. Ami in the Vyava7idrachintdwi(tni anti 
Vivddarnavaseiu. 

+ “ Sthirapryeshoo , approaching to certainty.” Proof in a case of seduction 
or the like is dependant on evidence, &c., resting on tokens or other weak 
grounds ; therefore, in such cases there is uncertainty. But in cases of debt 
and the like, the proof defending on evideuce resting on strong grounds, these 
canes are approaching to certainty. — Siibhodhini. 

* Cited in the reemn'ttrodwja, SmriMmdrird t and YiVadataudava* 
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moaning is, that a doubt remains, and that recourse must 
be had to other proof. This also is warranted by the text, 
“ rejecting ambiguity.”* 

14. But in criminal prosecutions, if part of the charge be 
proved by witnesses adduced to establish the whole charge, 
in this case the whole charge is proved, because this alone is 
sufficient proof in such prosecutions, as appears from the fol- 
lowing text of Cati/a'yana : “ In cases of adultery and theft, 
the whole charge is proved, should the witnesses adduced 
depose to the truth, of any part of it.”f 

15. But [should it be objected], that " In a denial of more 
than one written claim,” &c. is one sacred text, and " In an 
action comprising many claims,” & c. is another sacred text ; 
—that here no authority can attach to either, from their op- 
position to each other, and their being mutually conflicting ; 
and that they cannot be reconciled by applying them to differ- 
ent subjects ; — it is answered, that 

XXI. “ When two sacred texts oppose each o,ther, 
that which is most applicable has most weight.”{(«) 

15 a. Where two sacred texts contradict each other, the 
contradiction must be rejected by referring them severally ; and 
that which is applicable, by general or particular inference or 
otherwise,]! has most weight or authority. Should it be asked 
how this applicability is to be made apparent ; it is answered, 

f Section 2, §§ l f 

t Cited in the Veeraynitrodaya, Smritichandricd, and Vivadarnavasetn, 

t Ydjnyawalcya, quoted by Sulapani, Balambhatta, <kc. 

(a) XXI. K. and M. If two texts of the Law be opposed to each other, 
an argument founded on usage is of force. 

II “ Oot&urgapubadade, lukfhuna, by general or particular inference.” Tho 
exception supersedes the general rule ; and this if the method of construing 
the universal and special rules : a or otherwise,” applicable or not so, by reason 
of its being appropriate or the reverse to the subject matter,— Subodhm^ 

“02 
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by experience, by ancient experience, showing the relation 
between cause and effect.* 


16. Moreover, in the instance in question, it is proper 
to apply the rules severally, and in all instances, it is optional 
to refer rules according to their applicability to particular 
cases. 


17. A special exception is propounded to the general 
rule respecting conflicting authorities. 

XXI A. “ It is a fixed rule, that the sacred code 
is of greater authority than the rule of ethics.”t(a) 


17a. Ethical codes, such as those compiled by Usanasa and 
others, indeed, having been already excluded by the text 
“ conformably to the sacred code of laws,”f it follows that 
the ethical rules here meant are those which treat of the duty 
of kings, and are included in the sacred code. Where the 
sacred and ethical codes are at variance, the former is more 
authoritative than the latter : this is the established rule or 
definition. 


18. Although there is no essential discrepancy between 
the sacred and ethical codes, owing to their conjoint opera- 
tion ; yet, from the superiority of the subject of religious duty, 
and the inferiority of the moral code, the sacred code is of 
greater authority : this is the meaning. The superior ity of 


# In logic, Anwaya and Vyatireka : the first is the relation of events, of 
which whenever one occurs, the other also occurs ; the second is the connexion 
of circumstances, of which when one occurs not, the other also does not occur. 
— Note to Dig., vol. i., p. 9. 

f Ydjnyamfoya, quoted by Sulapani, Balambhatta , $c. 

(a) XXI A. B. and But the Dharma Sdstraisof greater force than 
the Artha S&tra. This is a settled rule, 
f Chap. L, p. 1, n 2. 
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spiritual matters has beeu exhibited in tbe commencement of 
Jic work.* Therefore, when tbe sacred and ethical codes 
>ppose each other, the latter must give way, and it is not 
jptional to refer them severally. 

19. What is the example ? ,f A man may unhesitatingly 
all a spiritual teacher, or a child, or an old man, or a learn- 
:d priest, coming with an hostile intent, "f There is no 
juilt at all imputable to the slayer of a person coming with an 
lostile intent, whether overt or concealed j for wrath meets 
wrath."! “ Let a man in battle strive to destroy a person 
;oming with an hostile intent, even though he may have stu- 
lied the whole Vedanta : by such an act he does not become 
;he murderer of a Brahmin."]! These are specimens of 
moral rules. “ Having slain a Brahmin unwittingly, such is 
the prescribed expiation ; but there is no expiation permit- 
ted to one who wilfully kills a Brahmin, "If These and 
others are texts of the sacred code. But these extracts 
should not be quoted as conflicting instances of the sacred 
and ethical codes, where the former should be held to prevail 
over the latter. 

20. For as these two do not apply to the same subject, 
there is no opposition, and consequently no room to assign 
relative superiority. “ A man may unhesitatingly kill a spi- 
ritual teacher, or a child, or an old man," &c. These and 
the other texts have been merely recited in corroboration of 
the following texts, commencing, " A Brahmin may take up 


* In (he first chapter of religious duties and ceremonies. 

+ -Menu and Vishnu in the Vivddarnavasetu ; but uncertain in the Veer a. 
mitrodaya. 

t t) ncertain in the Vteramilrodaya ; but Cullucabhatta says, it is the text 
of 3fe»». • 

II Catyayana in the Vimdarnavasetu and Vteramilrodaya. 

II Menu, cited by Cullucahhatta, <fv. 
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their cases. 


arms in defence of religion.” “ In self-defence, and in de- 
fence of sacrificial apparatus, in war, and in guarding Brah- 
mins or women, one who lawfully kills another is not cul- 
pable.”* In defence of one-self, in defence of sacrificial appa- 
ratus, or articles requisite to the performance of sacrificial: 
ceremonies, in battle, one who slays another lawfully with 
sharp weapons, who slays a person coming with an hostile in- 
tent against women or Brahmins, is not punishable. 

21. A person may slay a spiritual teacher or others whose 
persons are exceeding sacred, if they come with an hostile 
intent. A fortiori others. From the occurrence of the 
word " or," in the preceding text, and the word “ even” in 
a former one prefixed to “ though he may have studied the 
whole Vedanta ,” it is not intended positively to assert that 
spiritual teachers and the like may be slain, f This meaning 
also may be gathered from the text of Soomuntoo. (l There 
is no crime in killing any one coming with a hostile intent, 
except a cow and a Brahmin j” and from the text of Menu ; 
“ A man must not slay a spiritual teacher, an expounder of 
science, a father or mother, Brahmins, or cows ; all these are 
sacred. J 

22. The text, by applying it to the prohibition of slaying 
spiritual teachers, and the like, coming with an hostile intent, 

* Menu , cited by Cullucabhatta , d'C, 

+ The whole of this disquisition is rather obscure. The meaning seems to be 
this. It was declared that where the provisions of the sacred and ethical 
codes oppose each other, those of the former are to be adopted to the exclusion 
of the latter but it is the object of the author to prove that, in the instances 
cited, although there is an apparent variance, they are really not inconsistent ,* 
that they may both stand, if not construed literally * f that the provisions of the 
ethical code, in these instances, should be considered in an hyperbolical sense, 
and that the authority to slay wilfully, a Brahmin coming with an hostile 
intent, is not meant to be t taken in its literal sense, but is used as an argument? 
a fortiori, to prove the permission of slaying other hostile aggressors, 

+ Menu, cited by CuUucctbkaUa, 
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is rendered pertinent, but not otherwise, as the prohibition 
to destroy is conveyed generally in the Shasters : * f There 
is no crime in killing any one coining with an hostile intent,” 
&c. This text also relates to other than Brahmins and the 
like. 

23. For, "an incendiary, one who administers poison, 
one attacking with a murderous weapon, a robber, one who 
usurps the land, and one who carries off the wife of another, 
these six are denominated hostile aggressors.”* One intent 
on destroying by sword, poison, or fire, one who has lifted 
up his hand in imprecation, one who destroys by means of 
incantations, f a spy upon tbe king, an adulterer, a seeker out 
of blemishes ; these and others of the like description are to 
be considered hostile aggressors. Such is the general defini- 
tion of an hostile aggressor. 

24. But Brahmins and the like, being hostile aggressors, 
may be opposed by a person not meditating their destruction, 
but for the sake of his own preservation. Should they be 
destroyed unintentionally, a slight expiation must be per- 
formed, but the king does not award any punishment. This, 
then, being the conclusion, it becomes necessary to adduce 
another text as the example [of opposition between the sacred 
and ethical codes.] 

25. It is now declared : “ The acquisition of a friend is 
more desirable than the acquisition of gold and land. There* 
fore a man must strenuously endeavour to obtain tkat.J” 
This is a rule of ethics. But the sacred code declares, that 


* Cited in the VeeraBiitrodaya, Vivddarnavasitu, Dipacalica. 
t The original has it 14 by means of the Athurvaveda” The AlAurvaveda, 
as ia well known, contains many formB of imprecation for the destruction of 
demies .— Ward on the Hindis vol i. } p. 298. 

J Uncertain in the Veeramifrodaya. 
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a the king, divested of anger and avarice,” fee*. In these 
two instances there exists some contradiction : for instance, 
in a regular judicial proceeding, the acquisition of a friend 
would be accomplished by prejudging the success of one 
party ; but this would not be conformable to the sacred code, 
in conformity to which, the success of either party not being 
prejudged, the acquisition of a friend will be defeated. 

for 26. Here then the sacred code is more authoritative 

tlie than the ethical code ; and Apastamba has propounded a 
heavy penance, where ethical and sacred rules interfere with 
each other, for the person who inclines to the ethical. The 
penance endures twelve years. 


* Chap, i., Sec. 1, §§ 2. 



CHAPTER III. 


OF THE GENERAL NATURE OF EVIDENCE. 


Suction I. 

I. It has been said : “The claimant shall immediately 
reduce to writing the evidence of the thing to be proved •” 
but in anticipation of the question, what is the nature of that 
evideuce ? — 


XXII. “Evidence is said to consist of written 
proof, possession, and witnesses. In the absence of 
all these, one of the divine tests is prescribed.”* (a) 

3. Evidence is that by which a matter is established or 

decided. This is two-fold, human and divine : human evi- 

» 

donee is three-fold, writings, possession, and witnesses. Such 
is the opinion of eminent sages. Writings are of two sorts, 
official and private. The official sort has already been de- 
fined ;f the private will be treated of hereafter. Possession 
implies enjoyment. Witnesses will be treated of hereafter. 

* iYtjnyawalcya, cited in the Vcenmitmhya, Vyavahdrachinldmnl , 
I'mdatandava, Vyaoahdramayucha. 

(a) XXII. R, and M. Legal proofs are described as, writing, possession, 
and witnesses, In the absence of either of those, it is ordained, that some one 
of the ordoals is [to be resorted to.] 

+ In the first chapter, treating of religions duties and ceremonies, by the 
following texts of Ydjnyamlcya / —“Let a king, having given land or assigu- 
®d a corrody, cause his gift to be written- for the information of good princes 
who will succeed him*” “ Either on prepared si 11^ or on a plate ol copper, 
scaled with his own signet. Having described his ancestors and IniiM'lt”-- 
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4. Should it be admitted, that writings and witnesses, 
from their being expressed by language, and from their be- 
ing comprehended in sound,* may be evidence, but at the 
same time contended, that possession cannot be evidence, 
[from the absence of this capacity,] it is answered, that 
possession is proof, when joined to certain qualities : because 
purchase or other proximate cause of proprietary right may 
be inferred from conformity, f or deduced from presumption 
and therefore possession is proof, cither by inference, or by 
reason of its not Laving any independent existence. 

5. In default of writings and the other two descriptions 
of evidence, a divine test, the nature and distinctions of 
which will be treated of hereafter, is propounded as another 
species of evidence to be resorted to, with due attention to 
tribe, place, and time. This fact is ascertained from the 
text above cited : a In the absence of all these, a divine test 
is prescribed : w || and also from the nature of a divine test, 
and of its proof having been declared in the scriptures. If 


# To the due understanding of this, it is necessary to explain, that accord- 
ing to the Mi mama philosophy, there are three modes of proof : Prutyvfahu , 
or the evidence of the senses ; Un?ioomanu , or the evidence from inference ; 
and Shubdu, or the evidence from sound. 

f Argubhicharu , or conformity, is a term of logic. “In Ifetimbhnsa, 
there are five divisions, viz., Suvgublucharu , Viroadhu , Snlprufipukshu , 
I\ ddhcc, and Vadim . The assignment of a plausible, though false reason to 
establish a proposition, is called Helwahliasa . Agreement as well as disaeier- 
ment in locality between the cause and the effect, is Suvt/ubhieharu — Ward, 
vol p, 409. 

t Avlhapaii. This is a mode of reasoning peculiar to the Mimmsa t school 
of philosophy. Mr. Colebrooke on the Philosophy of the Hindus, observes 
“ Presumption, Arthapat », is deduction of a matter from that which could 
not I* 1 **? be. It is the assumption of a thing not itself perceived, butnecessa- 
J implied by another which is seen, heard, or proved.’— Trans, R t A. 8., 
p 4 45. • 

(1 See supra, § 2. 

% Racing letti declared ui the scriptures, Wheze there is any visible proof. 
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G. But when two claimants come simultaneously into 
court, the one relying* on human evidence, the other on a 
divine test, he who relics on human evidence is to be first 
heard, as appears from the text of Catydyaua : “ When one 
adduces human evidence, and the other appeals to a divine 
test, the king* will in this instance proceed to examine the 
human evidence, and will not have recourse to the divine 
test”* 


Human evi- 
dence ih preferable 
to a divine te~t 


7. Moreover, where there is human evidence to establish 
the principal part of a claim, there also recourse must not be 
had to a divine test : as in the case of a denial of a claim 
for a debt of one hundred pieces of silver borrowed, with 
interest, should there be witnesses to prove the delivery, but 
not the amount of it, or the rate of the interest specified, and 
flic claimant should offer to prove these facts by a divine 
lest, here also, conformably to the rule, “ In a denial of more 
than one written claim,” &c., a divine test cannot be bad 
recourse to, for the purpose of establishing either the amount 
of the debt, or the specified interest. 


The principal 
part of a claim 
being proved by 
human evidence, 
recourse should 
not be had to a 
divine test. 


8. This has been declared by Caitj&uana : “ Where hu- - The same rule 

•l * r i i l i 4-P41 declared by Ca< 

man evidence is applicable to even only one part ox the case, tyuyana, 
that is to be received in preference, and recourse must not 
be had to the evidence of those willing to establish the whole 
case by divine test ”t 


it is improper to have recourse to that which is unseen : and as the nature 
of the divine test as proof, is contained only in the scriptures, and it is not 
palpable to the understanding of the world, so long aa there is visible proof, 
iu visible evidence should not be resorted to . — SubodhinL 

* Cited in the Vecramitrodaya, Vya v aharach intd mani, Yivadatandara, 
SmriticJiav dried, Vya vahdramadha v a, but Ndreda in the SmrUicItintdmani 
and FyaraAurawa^&o’Aa. % 

t Cited in the Ve< vamitrodaya i Vyavaharamayucka, Vi 1 (hhifandava, aud 
Bwnt ichandricti . 
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9. But if there he any text ordaining that a divine test 
must be resorted to in the trial of secret offences, still that 
applies only to cases where there is no human evidence : and 
although Ndreda has propounded the following rule, " In 
the case of an aggression committed in a desert, in an uninha* 
hited place, at night, or in the interior of a dwelling, and 
in the case of a denial of a deposit, divine test must be resort- 
ed to,”* this also is applicable only in default of human evi- 
dence. This is the general fixed rule : an exception to it will 
subsequently be shown, 

10. f< In the investigation of aggressions, or assault and 
abuse, and in all cases attended with violence committed long 
ago, the witnesses must be subjected to a divine test ”f 

11. Next are propounded certain rules regarding writ- 
ings and other evidence. “ The proof of established custom, 
among assemblies of townsmen (j pvga ), companies of traders 
(rreni), or conventions of different trades {yunna), depends 
on documentary evidence. There neither divine test nor 
witnesses are available.”}; 

1:1. “ So also in a case relating to the right of a pathway 
or road, and in a case of a watercourse, possession affords 
the weightiest proof. There neither divine test nor wit- 
nesses are available. ”j| 

13. “ In cases relating to the payment or non-payment of 
wages being between master and servant, to the non-payment 
for an article purchased, or when a dispute arises concerning 


# Cited in the Vivddatandava and Vecmmilroduya. 

+ 1 riha.'pali } cited in the } ivadatandccra but Catydyana in the Vt w#* 
mitroday a, Smri'ichandrica, and Vyavaharachinidmani. 
t ibid. # 

II Catydyam, cited in the Veeramitrodaya , VyavaJidvachintdmani, and 
Suiritkhanddca i but Vrihaspati in tho Vivadatandava . 
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wagers laid at dice, or with sporting animals ; in all these 
rases the evidence of witnesses must be resorted to, and 
recourse must not be had to a divine test or to writings.”* 


Section II. 

Of Relative Priority. 

1. In answer to the question proposed, to which of the 
two acts will the greater weight attach, when each party 
adduces evidence undistinguishablo in point of preference, 
the one asserting a prior, and^tbe other a posterior claim ? it 
is declared, 

XXIII. “ In all other matter, the latest act shall 
prevail.”! (<7) 

2. “ In suits for property generally in actions for debt, 
&e. " The posterior act that which is last done, or the later 
transaction. The posterior act being established, he who 
asserts it succeeds ; and even though the prior act should be 
established, the assertor on that ground loses his claim. 

3. Thus, if 011 c party proves a loan by its delivery, and 
the other pleads that he owes nothing on account of repay- 
ment, here, in these two acts of delivery and repayment, 
both being established by evidence, the repayment is of the 
greater weight, and the party who pleads the repayment 
obtains judgment. 

4. So also, if a person having borrowed one hundred 
pieces of money at one per cent., should at a subsequent 

* Calynyana, cited in the Vecramilrodaya, Vyaraharachintamani, and Smri- 
tiehundriea ; but Vrihoutpati in the Vimdaiandava. 

+ y&jnymaloya, cited in the Vivadabhangarnava , Viuadarnavasetu, and 
B^yat’twa. > 

(*) XXIIL R. and M. In all disputes where propert}’ is concerned, 
that last act is of greater force, 
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period agree to pay three per cent., and there being evidence 
to both engagements, that for three per cent, is of the greater 
weight ; from its having occurred at a posterior date, and 
because, it would be inconsistent with the existence of the 
first. It has moreover been declared, “ A posterior act not 
superseding a prior one, has no existence/’ 

5. An exception to this rule has been propounded.’ 

XXIII. A “ But in the case of a pledge, a gift, or a 
sale, the prior contract has .the greatest force.”* (a) 

5 a. In the three instances of mortgage, &c., the prior act 
is the more valid : as if a person having mortgaged a piece 
of land to one person for a valuable consideration, should 
subsequently mortgage the same piece of land to another for 
a valuable consideration, the right will be with the first mort- 
gagee, and not with the second. So also in the cases of gift, 
and sale. 

6. * It should not be contended, that as what has been 
mortgaged to one person cannot be mortgaged to another, 
on account of the right of the original owner having been 
divested, and that as the gift or sale of things already given 
and sold is impracticable, therefore this ndc is impertinent ; 
because it is here intended to declare the prior act to be 
more valid in cases where a person, through delusion or ava- 
rice, makes a second mortgage, &c., where he has no right 
to do so. This rule, therefore, being pertinent, should not 
he impugned. 


* Ydjnyawalcya , cited in the Vivdd\xbhangarmva i DayaiaUvd) Vivddatoj’ 
dava t but Menu in the Vyavahdrachintdmani . 

(a) XXIIIA. P and M. Except in [cases of] pledge, gift, and sale, when 

i 

the fit at act is of greater force, 
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Section III. 

Of the Effect of Possession. 

1. Previously to shewing how possession is evidence, 

when coupled with certain qualities, he declares another 
elfcct of possession. 

XXIV. “ He who sees his land possessed by a 
stranger for twenty years, or his personal estate for 
ten years, without asserting his own right, loses his 
property in them.”* (a) 

2. “ By another by a stranger, “ Observes his land 
or moveable property enjoyed by another without interfer- 
ing does not. prevent that other from enjoying it by a 
declaration that it is his own property : such twenty years’ 
enjoyment, that is to say, twenty years’ uninterrupted pos- 
session, will be the means of causing loss ; and in the case of 
moveable property, such as elephants and horses, in ten years. 

3. But [it may be objected,] that this is inconsistent, as 
non-interruption cannot destroy proprietary right, non-iuler- 
ruption not having been recognized, either in practice or 
theory, like gift or sale, to cause a cessation of right, and 
that, therefore, proprietary right does not accrue from twenty 
years’ possession, and that possession, being merely evi- 
donee of right, cannot create the thing to be proved ; and 
moreover, that it is not included amoug the causes of pro- 
prietary right, such as inheritance, &c., as detailed in the 
following text : “ An owner is by inheritance, purchase, par- 
tition, seizure, or finding. Acceptance is, for a Brahmin, 

* Yajnyawak'ya, cited in the Vivddatandava, Smritichandricd, Vyavatui* 
ramayiie’ha, Smritisdra, Vimdabhanjarnava. } 

(«) XXI V. K. and M. If one stse his land in the possession of another 
ami say nothing, it is lost after twenty years ; moveables after ten years. 
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an additional mode ; conquest for a Cshctrya ; gain for a 
Vaht/a or Sudra These eight Goutama has declared to 
be causes of right, but he has not enumerated possession, 
Therefore it is not right to affirm that twenty years’ posses- 
sion is a mode of creating proprietary right ; and as the 
causes of inferring right are facts of worldly concern, it is 
incorrect to infer them solely from a passage of scripture. 
This point will be amply discussed in the chapter treating of 
inheritance, but the text of Goutama is merely preceptive f 

4. Moreover, " He who enjoys without a title, even for 
many hundred years, .the ruler of the earth should inflict ou 
that sinner the punishment of a thief. To assert, therefore, 
that simple possession confers a right of property, would h« 
making an assertion contrary to this text : and it should not 
be contended, that this last text, “ He who enjoys without a 
title,” &c., relates to concealed possession, and the first, 
namely, “ He who sees his land possessed by a stranger for 
twenty years,” &c., (§ 1.) refers to open possession, because 
the text, “ Ho who enjoys without title,” &c., has been pro- 
pounded in both without distinction. Catyugana has pro- 
pounded the same rule : “ In the possession of cattle, male 
or female slaves, &c., there is no validity either for the 
[unlawful] taker or his son. This is the established rule :”|| 
and besides, loss cannot accrue from open possession, because 
it is not a cause of loss. 

5. It must not be supposed, that the exception in favour 
of the greater validity of a prior act with regard to mortgage, 
gift, and sale, is intended to imply the greater validity of 

* Vicddatandava . 

t In other words, it merely enjoins the duties of the seveial tribes, and 
furnishes no proof that the modes of acquiring property are to bo ascertained 
solely by reference to scriptural authority. 

J Ndreda, cited in the Vivddataadava, Smritichandrwd t Ygacukdranunj&c'kfa 
l| V u'(hlachandrfca t Vicddatandava Yyuvahdmiupj u'cha. 
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the posterior act in a case of this description, provided that 
in this instance of landed property there have been twenty, 
and in that of personal property ten years’ possession, be- 
cause in such acts (mortgages and the like), no subsequent 
transactions can really take effect. A person is entitled to 
mortgage, give, or sell his own property, but he has no pro- 
prietary right over things already mortgaged, given, or sold. 

A penalty is propounded for the gift and acceptance of a 
thing, where there is no ownership. “ lie who receives a thing 
which ought not to be given, and ho who bestows it, both 
these are to be punished as thieves, and amerced in the high- 
est penalty.”* If this verso were intended as an exception 
to the general rule in the three cases of mortgages, &e., 
then the exception propounded in a subsequent text begin- 
ning, “Except property connected with pledges* boun- 
daries,” &c.,f would be irrcvelant. Hence it follows, that no 
loss can accrue on landed or other property. 

li. Nor is the remedy lost. By Ndrcda, a loss of remedy Continuation of 

... . thn argument. 

has been mentioned arising from privation ( abliam ) of The text docs not 
cause of neglect, not from privation of the property. " The remedy, ° SS 
suit does not prosper after the expiration of the limited period, 
of a person practising indifference, and remaining silent,”}; 

So also has Mem : “ If he bo neither ail idiot nor an in- 
fant under the full ago of fifteen years, and if the chattel be 
adversely possessed in a place where lie may see it, his 
property in it is extinct by law, and the adverse possessor 
shall keep il.”|j The injury to the remedy is hero intended, 
and not to the property. It happens when the posscs- 


* Seo §§ 13. 

f VLvddatandava, Vccramiirodayn . 

I" y<orJ.a f cited in the Vlvddatandava, and in nine copies of the Mildc* 

dvtV't, 

f| Monu, § 1 17, cited in the SmrUichandrird, Vicddalawlami* 


I 
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sor replies with this plea : “ The plaintiff is neither an idiot, 
nor a boy, nor a minor. In his presence I enjoyed the 
property for twenty years without interruption. Had I un- 
justly got possession of the property, why did he remain 
passive all the time ? To the truth of this assertion I have 
many witnesses.” In this instance the plaintiff will be un- 
able to rejoin, but the suit of one nob able to rejoin may 
be proceeded on, as appears from the text, " The king shall 
investigate judicial proceedings in a bond fide manner, re- 
jecting ambiguity,” &c.* This is the correct interpretation. 

Continuation of 7. It must not be supposed, that as neither the loss of 
the argument. tlic right nor of the remedy ensues, the text above quoted 
merely intends an injunction not to remain passive, as a per- 
son looking on and not interfering, might be in danger of 
losing his remedy ; for had it been merely intended to con- 
vey an injunction against remaining passive, it would have 
been idle to define a period of twenty years, inasmuch as 
there is no reason to apprehend loss accruing on simple pos- 
session for any period within the memory of man. If it 
should he asserted, that the definite period of twenty years 
has been used to obviate any objection to the title deed of 
that time, according to the text of Catg&i/ana : “ He who 

by virtue of any title deed enjoys the property of a competent 
person for twenty years, the title deed is incontrovertible 

Other construe- after that period :”f that also is denied, as the capacity 
rejected P ° Sed ^ °f obviating objections to title deeds does not apply even to 
cases of mortgages, boundaries, and tbe like, and as such 
[general construction] would nullify the exception of such 
cases, as declared in tbe following texts of Cafya'yana . w 
11 The ascertained enjoyment of a mortgage for twenty years 
in virtue of a title deed must be upheld, if such title deed is 


* Ydjiigawalcya } cited in the SmrUichandricd . 
+ Vyava,hdramddhava } Vivadatandava. 
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unexceptionable. After the decision of a boundary dispute, 
a document defining the boundaries must be granted. Any 
errors which that contains must be excepted to in the course 
of twenty years f* and the same rule applies to ten years’ 
possession of personal property. 

S. The meaning of the text must therefore be declared 
in a different manner, which is now done. The loss of the 
profits accruing from the real and personal property is here 
intended, not the loss of the remedy or of the right ; so. 
that the meaning is, that although the rightful owner regains 
his field after twenty years’ uninterrupted possession by 
another, yet he loses the intermediate profits. This inter- 
pretation is conformable to the express words of the text,, 
and is inferrible from the fault of the owner in remaining 
passive. 

9. But if the possession bad been in bis absence, he regains 
the profits also, as appears from the condition “ Aim who oh - 
serves j” and if the possession had fallen under his observation, 
but been contested, as appears from the condition “ without 
interfering so also, if the possession had been observed 
and not contested, but the term of twenty years had not 
expired, as appears from the words “ twenty ” 

10. It is true, that it may be considered improper to pro- 
pound a loss of the accruing profits, because the right to 
them also exists ; but this can only apply where the profits 
remain essentially in statu quo : as for instance, in the case 
of betel-nut and bread-fruit plantations, if the fruit he forth- 
coming as well as the trees which yielded it. But where, 
from the consumption of the produce, there is an essential 


* Vijavahdrmdd&ava, Vieddatamlava, 

4 •> 

1 * 


Right inlerpro* 
tation of text pro- 
pounded. Loss of 
profits intended. 


Possession must 
be for twenty 
years observed, 
and uninterrupt- 
ed. 


Where the pro- 
fits are forthcom- 
ing, they are to, 
be restored. 
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destruction of the profits, there the right to it also is des- 
troyed.* 


P u n i s h m ent 
may be inflicted 
on the unlawful 


even 

after twenty 
years. 


11. “ lie who enjoys without right for many hundred 

years, the rulers of the earth should inflict on that sinner the 
punishment of a thief.”f From this text it may be inferred, 
that, as is the case in cases of theft, the estimated amount of 


the property (unduly appropriated) should be restored, were 
it not for the rule declaring loss after twenty years, which 
is an exception to that text. 15 ut even after twenty years, 
punishment is to be inflicted from the possession being un- 
lawful, and because there is no exception to this part of the 
text. 


llccapitulation. 12. Hence it is established, that from the fault of the 
owner consisting in his neglect, and from the express words 
of the text, after the expiration of twenty years ho -cannot 
recover the produce consumed ; and tire same rule applies to 
personal property enjoyed for ten years. 

Exception 1$. An exception to this rule is now propounded. 

XXV. Except property (connected with) pledges, 
boundaries, deposits, and of idiots and minors, and 
except deposits, and the property of kings, women, 
and learned students.” J(«) 


* This would seem to proceed on the apparently unjust principle of the civil 
law, which makes a distinction between the borower for use, and the borrower 
for consumption, rendering the latter liable in a case where the former is not ; 
by the rule that obligatio cxtinguihir rei debits inter itu” But the Hin- 
du legislator regards the ordinance rather as a rule of positive law, than as 
the dictate of unfettered equity ; for he proceeds to state, that the estimated 
value should be restored were it not for the positive exception, which must bo 
reconciled, so that it may not be superfluous. 

t Vide supra, § 4. 

J VMdatandava and Vceramitrodaya . 

(«) XXV, ft, and M, Excepting pledges, boundary limits, deposits with 
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H. “ A pledge, and a boundary, and a sealed deposit.’* 
These being joined from the plural, pledges, boundaries, and 
sealed deposits. <f An idiot, and a minor.” These terms 
being compounded form the dual number, idiots and minors : 
the property jof these two, the property bf idiots and minors : 
pledges, boundaries, sealed deposits, and the property of 
idiots and minors, except these descriptions of property, that 
is, pledges, boundaries, deposits, and the property of idiots 
and minors.* A deposit is that which is committed to the 
care of another, with a description! of its quality or quantity, 
as has been declared by Ndreda : “ When a man bails any of 
his effects to another, in whom he has confidence, and from 
whom he has no doubt of receiving his property again, it is 
a deposit, which the wise call Nicshcpa : a deposit under seal 
is called Upaniddhi.”% 

15. In mortgages of land for twenty, and pledges of 
personal property for ten years, no loss of profit accrues to 
one who observes the possession, and docs not interfere, from 
the absence of any fault on the part of such person ; because 
in these instances there is a competent reason for neglect, 
inasmuch as in the case of mortgage, the very purpose of its 
being made is to confer possession, and therefore the blame 
of neglect does not attach. 


specification, property of idiots and children, deposits without specification, 
property of the monarch, of women, and of those learned in the Vedas. 

* The disquisition here introduced is connected with grammatical principles, 
and the rules on which compounds are formed ; but there scorns to be no 
occasion for entering minutely into the subject in this place. 

+ This also is the reading of tho Veeramitrodaya ; but according to the 
Subodhini, tho reading should bo Aprudnrshanena , “ without a description 
as in the opinion of Visivcshwara , where there is confidence, the precaution 
of counting and describing is needless. But the Gther reading of the text is 
most approved. 

+ Vyavahdramayuc'Iu?, Vcgramilrodaya $ and V iaidccruavasclu. 


Explanation of 
the terms in the 
exception. 


Neglect not pro- 
ductive of loss of 
profits in mort- 
gage, &c. 
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Nor in the case 
of boundaries, 
sealed and speci- 
fied deposits. 


Nor in the case 
of id iota, and other 
exempted persona. 


.Recapitulation. 


Penalty of usur- 
pation in cases of 
pledge, and other 
instances. 


16. In the case of boundaries, from their being easily 
ascertainable by ancient landmarks of chaff, ashes, or other 
articles, neglect may be permitted ; and neglect may be 
allowed in the case of sealed and specified deposits, because 
there is a legal prohibition against the enjoyment of them, 
and if this prohibition be infringed, the profits must be res- 
tored with interest. 

17. In the case of idiots and minors, neglect is excus- 
able on account of their idiotism and minority, and in the 
case of a king, from the pressure of his multifarious occupa- 
tions ; in the case of women, from their ignorance and inex- 
perience ; and in the case of learned students, neglect is 
permitted from their being continually engaged in the duties 
of study and instruction, and learned disquisitions. 

18. Hence it follows, that as iu the case of pledges and 
the rest, as there is a method of accounting for neglect as to 
possession falling under observation, it can never be the cause 
of the loss of profits. 


Section IV. 

Digression concerning Fines and other Penalties. 

1. He next propounds the particular penalties in pledges 
and other cases. 

XXVI. “ The king shall cause the usurper of 
pledges, &c , to restore the property to the rightful 
owner, and to pay a fine equivalent to the value of 
that property, or correspondent to his ability ”*(a) 


* Ydjnyawakya, cited iu the Vivadatandava, 

(«) XXVI, R. and M. One who appropriates a pledge, &c., shall be com- 
pelled to restore to the owner his property, and to pay a fine of equal value, or 
accenting to his means, to the monarch. 
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\a. In the case of mortgages and the rest, down to the 
case of the property of learned students, he who by virtue of 
long possession usurps, should be made to restore the property 
to the rightful owner. This is merely a repetition of a former 
text, and the rule respecting the payment of a fine equivalent 
to the value of property usurped, is a positive injunction. 


2. Where, in the case of usurping lands, houses, &c., Cases In which 
an equivalent fine may not be possible, reference must be 
made to the penalty hereafter propounded for a removal of Jjjj^ property 
landmarks and invasion of boundaries. If on account of 
Ihe great wealth of the usurper, his arrogance would not be 
subdued by the payment of an equivalent fine, be must be 
amerced according to bis ability. He must be made to pay 
so much as is sufficient to subdue his arrogance. “ It has 
been declared, that a fine is levied for the purpose of correc- 
tion, and by that the arrogant must be subdued.” lienee it 
would appear, that the purpose of a fine is entirely penal. 

13ut where the offender has not property equivalent to that 
usurped, he must be amerced in such manner as may sub- 
ject him to distress. 


3. Where a person is an absolute pauper, corrections p ena ity to he 

must be accomplished by means of reprimand, corporal punish- on an °f- 

1 J 1 * r r fending pauper. 

ment, &c. So says Menu ; “ First, let him punish by gentle 
admonition ; afterwards, by harsh reproof ; thirdly, by de- 
privation of property ; after that, by corporal pain.”* 

4. Corporal punishment, or that which is inflicted on the Corporal punish- 
person, is declared to be ten-fold, and to apply to all but me “ 1 ' * 8 ten -fold, 
Brahmins, as Menu has declared: ‘‘Menu, son of the self- inflicted onaBrah. 
existent, has declared ten places of punishment for the three 

lower tribes, but the person of a Brahmin is inviolable. The 


* Menu, 8, 129 ; but Gfoutamn, cited in the Vivddaiandava. 
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parts of generation, the belly, the tongue, the two hands, 
and fifthly the two feet; the eye, the nose, both ears, the 
property, and (other parts of) the body.”* It should be ob- 
served, that punishment is to be inflicted on the offendino 
member. 


Other modes of 
punishment. 


• r >. The other methods are, an imposition of labour or a 
commitment to prison, as has been propounded by Ca- 
1 gag ana : “ A person proved to be a pauper should be com- 
pelled to work at his proper occupation, and if unable, should, 
with the exception of Brahmins, bo committed to prison ”t 


Special punish. G. A Brahmin, being destitute of property, should suffer 
quent ft " Brahmin dismission from office, &c. as Goutama has propounded : 
being » pauper. “ Should he be a delinquent, the punishment of dismission 
from office, of reprimand, of banishment, and of branding, 
should be had recourse to ” | So also Na rnia has said : “ Cor- 
poral punishment, deprivation of property, banishment, and 
branding, are the stated punishments. Mutilation is pro- 
pounded as the punishment for capital offences. These arc 
declared to be the general punishments.” || Having premised 
this, he proceeds : <f All these apply to a Brahmin, except 
the corporal punishment. A Brahmin must not be corpo- 
rally punished.”^! 


Additional The punishment of ignominious tonsure may be had 

modes of punish- recoursc to, of banishment from the city, of setting a dis- 
ment. . a 

graceful mark on the forehead, and of exposing him on an ass. 


Manner 

branding. 


of 8. Particular rules have been specified for branding. 
“ For defilement of his spiritual teacher's bed, tho mark of a 


* Menu, S, §§ 124 and 125, cited in the Vivddatandava. 
t Vivddatandava. 

J Ibid. 

II Ibid. 

U Ndreda, cited in the Vivddatandava, 
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rulva ; for drinking spirituous liquors, tlio mark of a wine- 
flagon; for tlieft, the foot of a dog; for the murder of a 
Brahmin, the figure of a headless man.”* 

0. But the text of Apastamba, directing that a Brahmin 
should be deprived of vision, must be interpreted to signify, 
that at the time of banishment from the city, a cloth should 
be bound round his eyes, and not that his eyes should be 
extracted, because such an interpretation would be in con- 
tradiction to the text of Menu and Gontama : “ But a Brah- 
min let him only banish”t The person of a Brahmin is invio- 
lable.”:!: It is needless to expatiate farther on this question. 


Section V. 

Of Possession lo'dhoiU a Title. 

1. Possession has been declared to be evidence of riubt, 
from its conformity with right. Should it be objected, that 
possession cannot afford evidence, because mere possession 
docs not conform with right, [it is admitted in reply.] * 

XXVII. “ A title is more powerful evidence than pos- 
session unaccompanied by hereditary succession. ”JM 

A title arises from gift, sale, or other cause of right, 
r ilint is more powerful or more weighty evidence in the es- 
tablishment of right, because possession is dependant on a 
title, as Nareda lias said : “ Possession with a clear title 
affords evidence; but possession constitutes no evidence, if 

* Ndreda, cited in the Vioddatuxiilaca, 
t Mtm t 8, § 123. 

+ VywafuwoMay tic ha. 

i! YttjHgatfalcya, cited iu the Vivddatandava &iid.£nirUirkandf*td 
(") XXVII. K, and M. Acquisition by title is stronger tlun [* » sb'jbi.j-jti, 
this has come down from ancestors. 

*T 


Construction of 
a text of Apas • 
tiMilbtim 


A title is strong- 
er evidence than 
meio recent posi 
Session, 


Simple posses- 
sion is uu evi- 
dence. 
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unaccompanied l>y a clear title nor is a title of right esta- 
blished from mere possession, because possession of another's 
property may be obtained by usurpation or other [unjustifi- 
able] means. Hence it has been declared : “ He who sim- 
ply pleads possession, but no title, in consequence of adduc- 
ing such false possession is to be considered as a thief. "f 


Possession is 
evidence, when 
Accompanied by 
iivo conditions. 


3. But it is now declared, that possession is evidence 
when accompanied by the five following conditions, — a title, 
length of time, continuity, non -interruption, and the know- 
ledge of the adverse party ; according to the text, “ Posses- 
sion is five-fold, — titled, long, continuous, uninterrupted, and 
known to the adverse party ."J 


Also when ac. 
companiud by he- 
reditary jsucces- 
&ion, 


4. By propounding an exception in the case of posses- 
sion accompanied by hereditary succession, it is demonstrated 
that possession, even independent of a title, may be evidence 
of right. The connection of the sentence is as follows : 
A title is weightier evidence than possession, provided 
that possession is unconfirmed by hereditary succession, that 
is, the consecutive enjoyment of three ancestors. That again 
is weightier than a title, because it is independent of a 
title. 


It affords pre- 
sumption of a 
title. 


5. But it must he understood, that it is independent of 
the production of a title, and not independent of its existence, 
for its existence is inferrible from that possession. 


A title ia evi- 
dence in cases 
■within the memo- 
ry of man, but 
beyond such me- 


0. The exception in favour of hereditary succession ap- 
plies to a case beyond the memory of man, and the text show- 
ing the superiority of a title intends a case within the me- 
mory of man ; because in cases falling within the memory 


* Vioddalandava, Smritichandricd. 
f Vloddalandava. 1 

t Vr/dsa, cited in the Vhddutandava ; but Fitdinahii in the Smrilichan* 
dihif and C Wydj/twa in the jDdyataUca, 
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of man, as it is practicable to produce a title, if sucli title 
is not produced, it is certainly inferrible that it never existed, 
and consequently, in sueh cases, the evidence of possession 
is dependant on the production of a title ; but as from the 
non-production of a title in cases extending beyond the me- 
mory of man, it is impossible to be certain of its non-exis- 
tence, possession accompanied by hereditary succession may 
be evidence in such cases, independent of the production of 
a title. 


7. This has been clearly laid down by Cafydi/ana : 
“In cases falling within the memory of man, possession 
with a title is admitted as evidence of landed property. In 
cases extending beyond the memory of man, the hereditary 
succession of three ancestors is admitted even without a 
title.”* 

8. The period of one hundred years is defined to be 
within the memory of man, from the text, “ The age of man 
extends to one hundred years.”f “ Even without a title 
that is to say, where there is no certainty of the non.cxis- 
tonco of a title inferrible from its non-production. There- 
fore possession for upwards of one hundred years, heredi- 
tary, uninterrupted, and falling under the observation of 
the adverse party, confers a right, as it forms a presump- 
tion of, from its conformity with, a title. J 

* Vivddatixndava and Smntichmdricd. 

+ Vicddatmdava, 

+ Quia vero tempus momoriam excedens quasi infinitum cat memoralitur ; 
nleo cjus tomporis silentium ad rei delictune conjecturam semper sufliecrc 
videbitur, nisi validissimae sint in contrarium rationes. Bene autem notandam 
est a prodentioribus jurisconsultis non plane idem esse tempus memoriam 
excedens cum centcnario quanquam saepe hsec non longo abeunt, quia communis 
hmnanse vitas terminus sunt anni centum, quod spatium ferme solet solatia ho* 
luinum aut geneas trea efficere ; quas Antiocho Ronfcmi objiciebant, cum oaten- 
df*rent repeti ab eo urbes quas ipse, pater, avus nonquam usu r passent . Qroti us 
Ld, 2, Cap, iv, 7. 


mory possession m 
sufficient. 


Text of Caft/d* 
i/ana cited iu con* 
fiimatioii. 


One hundred 
years defined to 
be a period with- 
in the memory of 
man. 
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Unauthorized 
possession even in 
the second and 
third generation 
punishable under 
certain conditions. 


Possession by 
three ancestors 
not suilieient e\i- 
dence without 
length of time. 


9. But in flic case of a period extending even beyond 
the memory of man, possession is no evidence, if there he 
traditional proof of the absence of a title. On this is found- 
ed the rule, “ lie who enjoys without right, even for many 
hundred years, the ruler of the earth should inflict, on that sin- 
ner the punishment of a thief.”* It must not he supposed 
from this text, “ lie who enjoy* ” &c. from the expression 
of the singular number, and from the term “even” pre- 
fixed to the words “ for many hundred years” that punish- 
ment is to lie awarded to the first person only who retains 
possession for a long time without a title, because this would 
imply that possession without title of the second or third oc- 
cupant would he good evidence of right ; but this is inadmis- 
sible, being contrary to the following ^ext to Na'reda : “ For 
the first, gift is a cause ; for an intermediate claimant, pos- 
session with a title, ”t &c. Hence it follows that the text, 
“ lie who enjoys” &e. must extend indiscriminately to all 
eases of unauthorized possession, 

10. The text, “ That which is hold even illegally without 
an Apparent litle, hv three ancestors and the father, cannot 
he reclaimed, having been retained by three successive ge- 
nerations, must ho interpreted to signify three successive 
ancestors, inclusive of the father; hut the mention of three 
successive ancestors evidently alludes to time extending be- 
yond the memory of man. Were it confined to the pos- 
session of' three consecutive persons, then as the decease ol 
three successive occupants might happen in one year, it would 
Mlow that the second year’s possession without a title would 
a Hold evidence of right ; hut this would he contrary to the rule, 
“ in eases falling within the memory of man, possession with 
a title is admitted as evidence of landed property, ”(§ 7.) But 

* Xdreda, cited in the Vioddal mduva and Smrilirhandriru. 

t Section G, §§ ft. 

£ VicMatunduLa, but Xdreda iu the Smritichmdrkd and Ddyatatm* 
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tlic text, " That which is held even illegally,” &c. means, that 
if, in ft case of illegal possession, the property cannot be re- 
claimed, it follows aforliori that it cannot be reclaimed where 
there is no certainty of illegality ; and the text, “ That which 
is immcmorially held with a title by three ancestors, cannot 
he resumed from its having descended through three gene- 
ral ions,”* must be interpreted to mean, with an immemorial, 
or without a demonstrable title, not without the existence of 
a title ; for it has already been declared, that right does not 
accrue, even from centuries of occupancy, without the exis- 
tence of a title. Such is the signification of the rule concern- 
ing the hereditary succession of three ancestors. 

11, But [should the objection be urged,] that it is irre- Possession with 
levant to declare that in cases hilling within the memory of f 111 mf wnble title 
man, possession accompanied by a title is evidence of right ; light, 
for if the title may be derived from any extrinsic source of 
evidence, [such as purchase, &c.] then the right must bo 
dedueible from that alone, nor can possession be any evidence 
either of right or title ; and if the title is to be inferred from 
any extrinsic source of evidence, bow can possession aceohi- 
pauied by it [by title] afford evidence [of right] ? It is repli- 
ed, continuous possession accompanied by a title derived 
from other evidence, affords evidence of right at a subse- 
quent period ; but a title, such as purchase, &c. though esta- . 

1>I ished, unaccompanied by possession, is not evidence ot 
right at a subsequent period, because, in the intermediate 
time, the right may have b?eoni3 extinct by gift, sale, or 
other means of transfer. All this is irrefragable t 

# Yivddaiandava, 

t This seems to correspond with the civilians 1 notions of the definition of 

r Wit. 

“ Soiito have founded the nature of dominion in the right or power 
dUpogiug of it : which is false j because minor»y &c. cannot dispose 
estate, and yet in that estate aro the proper owners or do mini, 

^° L **l argumentam, ideo aUquid tuum non esse, quia vender e non pot w, 
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Section VI. 

Of a Title without Possession. 

1. It Las been shown that possession, when accompanied 
by a title, affords evidence of right ; but lest it should be sup- 
posed that a title without possession affords equal proof, it 
is declared, 

XXVII A. “ Where there is not the least posses- 
sion, there a title is not weighty.”*^ 

la. Such is the intent. With whatsoever title there is not 
the least occupancy, in that title there is no sufficient weight. 

2. Gift consists in the relinquishment of one’s own right, 
and the creation of the right of another; and the creation of 
another man’s right is completed on that other’s acceptance 
of the gift, but not otherwise. 

3. Acceptance is made by three means, mental, verbal, 
or corporeal. Mental acceptance is the determination to 
appropriate : verbal acceptance is the utterance of the expres- 
sion, This is mine, or the like ; which is a concrete cer- 
tainty :f corporeal acceptance is manifold, as by touching. 

quia consumers, quia mutare in deterius, aut melius. Last of all, I could not 
describe it by possession alone ; for possession is one thing, and property, or 
dominiou, another. Possession is properly the legal attendant upon dominion. 
Jt is something like exerting the act of property, for by it we effectually 
exclude the seisin of others ; and when we come to claim our own from th* 
occupancy of those whom we conceive to detain or possess our propel ty unlaw- 
fully, we mean to recover our right of exerting that act I mentioned. More- 
over, dominion has its foundation only in natural or corporal possession.”— 
Taylor’s Civil Lau>, page 477. 

* Catydyana, cited in the Smritichandricd and Vivddatandava. 

(a) XXV JIA. R. and M. But acquisition by title is of no avail without 
possession for a short tyno. 

t I am not sure that T have correctly rendered the terras “ suvilul/'i^ 
prufj/lya,” nor have I been able to obtain any iufoimatioa from the treatise* 
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Special injunctions have been issued as to this mode of accep- 
tance, " Let him give the skin of an antelope by holding its 
tail, a cow in the same manner, an elephant by his foreleg, 
a horse by his mane, and a slave girl by her head.” Aswa- 
laguna, has also said, “ Let him verbally address rational 
beings, and touch creatures not having the faculty reason, 
and female slaves.”* 


4. The acceptance of gold, cloths, &c. being completed Title to land 

• i c incomplete with- 

]>y the ceremony of bestowing water, and falling, therefore, out possession, 
under cither of the means, may be designated as a three-fold 
acceptance ; but in the case of land, as there can be no 
corporeal acceptance without enjoyment of the produce, it 
must be accompanied by some little possession : otherwise 
the gill, sale, or other transfer is not complete. A title, 
therefore, without corporeal acceptance, consisting of the 
enjoyment of the produce, is weaker than a title accompanied 
hy it, or with such corporeal acceptance. 


5. liut such is the case only, when of these two the pri- 
ority is undistinguishahle j but when it is ascertained which is 
first in point of date, and which posterior, then the simple 
prior title affords the stronger evidence ; or the interpreta- 


Possession in 
some cases more 
weighty than a 
title. 


which have hitherto appeared in the English language on the subject of Hindu 
Dialectics. In the B kasha -p urichhed a, a treatise on logic of the highest 
I'debiity in the j Nydya Bchool, the definition is thus given, nirviknlpikuniprii* 
hanttnde sJtooniiivi-stimbiiudhauuvugahc, which may be rendered “ abstract, 
divested of properties, unassociated with relations/* Suvikitfpil'uttb is the 
opposite of this, “concrete/" or “not abstract.” In the instance given, the 
verbal declaration causes an association, or creates a relation between tho 
receiver and the thing received. 

* Uncertain, as cited in the Vivddatandava. [Lei him verbally, &c ] If the 
diing to bo received be capable of motion and speech, then the receiver should 
verbally address it, saying. Thou art mine ; and tho received should say, I 
thiuc. Cut if the thing to be received bo without itftclligenco, as a cow or 
like, or a female slave, though a rational creature, the receiver bhould 
touch the present .— Bnbodhinu 
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Tho first acquir- 
er not shewing a 
title is puuisliable. 


tion may be as follows : “ Evidence is said to consist of do- 
cuments, possession, and witnesses."* This having been pre- 
mised as the general rule ; the text, “ A title is more power- 
ful thau possession unaccompanied by hereditary succession," 
and 11 Where there is not the least possession,, there a title is 
not sufficient, "t have been propounded to point out to which 
the superiority belongs, where the three descriptions of evi- 
dence meet : as for instance, in the ease of the first acquirer, 
if a title be proved by witnesses, it is of greater weight than 
possession unaccompanied by hereditary succession. Again, 
possession accompanied by hereditary succession, vested in 
the fourth descendant, is more weighty than a title proved 
by documents; but in the case of an intermediate [claimant], 
a title accompanied with even a small degree of possession 
is better than a title destitute of possession.]; This has been 
expressly declared by Ndreda : “ For the first, gift is a cause ; 
for an intermediate [claimant], possession with a title ; hut 
long and hereditary possession alone, is also a good cause. ”|| 

<5. “ He who sees his hands possessed ly a stranger &e. 
It has been declared, that to one who observes with- 
out interference his landed property enjoyed by another for 
upwards of twenty years, and his personal property for up- 
wards of ten, there will be no restitution ot the profits : but 
lest it should be supposed, that as there is no restitution ot' 
the profits, there will consequently be no award of penally, 
the following text has been propounded, from which it is 
inferrible, that the extent of the penalty is to be adapted to the 
condition of the person and the nature of the evidence. 


* Cahjritjcnw, cited in the timrUicfunulucd. 
t Vceramitrodaynj. 

+ See Blaekstone on* this subject, vol. ii. [>. li>7, note. 
|| Smritichandricd, Vivadntjud'tM. 

JVrft Sec. 3, 1, 
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XXVIII. “ He b}' whom a title has been obtain* 
ed, must produce it when he is impugned, but his son 
and' his grandson need not; for them, possession is 
more weighty.”* (a) 

7. By whatsoever person a title to landed or other pro- 
perty has been first acquired, that person, when his right to 
such landed or other property is disputed, must produce and 
prove his title by documentary evidence of gift or other 
mode of transfer. Prom this it is inferred, that a penalty 
attaches to the first acquirer failing to shew his title j but 
his son, the second incumbent, need not shew his title, but 
oidy continually uninterrupted and open possession-. Hence 
it appears, that if he cannot prove a title, no penalty attaches 
to biin ; but penalty attaches to him, failing to show posses- 
sion accompanied by the condition above-mentioned. This 
is established ; but his son again, the third incumbent, need 
not shew either a title or possession accompanied by the 
above-mentioned condition, but only hereditary succession, 
lienee it appears, that penalty attaches to the third iin?nm- 
bunt, failing to show hereditary succession, but not failing 
to show a title or possession accompanied by the above-men- 
tioned condition. 

d. Possession alone, then, is more weighty for the second 
ami third ; with this distinction, that it is strong in favour of 
the second, and stronger in favour of the third party. But 
here also the real meaning is, that although, iu the ease of all 
three, from the non-production of a title the property is 
equally lost, yet there is a dilference as to the penalty. It 


* cited iu tho SiHrUicknailncu and Vi/.mth innn n/H'/i <. 

t‘0 XXV I (I. It. and 51. If diio holding liy titliMi vvo it <|iio-*lionod [in 
Court of Justice,] he must establish it by proof: but not so his sou, iuu his 
BWJS sou ; iu their ease, possession is of gi eater weight. 


But to avoid tho 
penalty, his sou 
need only prove un- 
interrupted, ami 
his gi Hudson here 
ditury succession. 


The non-pro- 
duction of a title 
causes forfeiture 
to the son and 
grandson of the 
first acquirer, but 
penalty also to tho 
liist acquirer. 
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has been declared also ; “ He by whom the title has been 
acquired is subject to penalty on failure of producing it, but 
not bis son or his grandsons, though the possession of these 
two also is forfeited.”* 


The defendant 9. It has been held, that possession beyond the memory 

acclaim against °f man ^ evidence of right, independently of the de- 

him, hia son must monstration of a title. Here an exception to that rule is 
prove hia title, 
possession not be* declared, 
ing sufficient 

XXIX. “ He who dies while a claim adduced 
by another is pending against him, his heir, must 
produce it [the title.] Possession without a title is 
not in such case an adequate plea ”t(c) 

9a. When an usurper, or other person having a claim made 
against him, departs this life while the claim is pending, 
before the final decision of the suit, his son, or other heir 
must prove his title. 

Because the 10 In such cases possession without the production of a 
wouid f n^Tave title,' though established by witnesses, does not afford evi- 

availed the origi- j ence 0 f right, because the plea of possession would not have 
nal defendant. m 

been available in the original claim. It has also been declar- 
ed by Ndreda : “ The cause of a litigant party dying pendente 
lite, must be undertaken by his son. Possession will not 
decide the suit”! So that it is an established fact, if a 
litigant party die while the claim is pending, it is not there- 
by determined. 


* Harita, cited in the Vyavah&ramayucha. 

+ Ydjnyawalcya, cited in the Smritichandricd and Vivddatandava. 

(a) XXIX. R. and M. If one whose title iB questioned die [pending the 
suit,] his heir must establish it by proof j in such case possession without 
title will not avail. * 

J Yajnyawalcya, cited in the Fyavafidramayucha, but uncertain in the 
SmrUich(tndrm* 
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OF APPEALS AND OTHER MATTERS. 

Section I. 

1. Although a judicial proceeding may have been decided, 
it may in some instances be carried farther while the litigant 
parties are alive j but in others, the decision is final. 

2. With a view to elucidate this rule, the relative conse- 
quence of judicial tribunals ; assemblies of townsmen [pup], 
and companies of traders \8reni], is next propounded. 

XXX. “ Persons specially appointed by the ruler : 
assemblies of townsmen : companies of traders, and 
families : these are classed according to their relative 
consequence, in the investigation of the affains of 
men.”* («) 

3. " Persons specially appointed by Ike ruler those ex- 
pressly nominated by the ruler or king to investigate judicial 
proceedings, such as are described in the following and other 
texts ; “ Persons who are versed in literature, should bo 
appointed assessors of the court,” f &c. Assemblies of towns- 
men : of people of various tribes and various professions sitting 
in one place, as of villagers or citizens. Companies of traders : 
assemblages of persons of similar or various tribes exercising 


* Veeramitroiay a and Smritisdra. 

(<*) XXX. R. and M, Those appointed by tje monarch, communities, 
guilds, and families, have authority, one after the other, to investigate law suits 
among men. 

t Vide supra, fhap. i. See. 1, § 10, 

K 2 


Some cases ap^ 
pealable, others 
not. 


Relative rank 
of tribunals pro* 
pounded. 


Exposition of 
the text. 
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Decisionh liable 
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the same livelihood, as horse-dealers, pawn-sellers, weavers, 
and shoe-makers. Families ; assemblages of cognate relatives, 
connexions, and kinsmen. 

4. It must be understood, that of these four tribunals, 
“persons specially appointed by the ruler” and the Test, the 
first in the order of reading is the most considerable or im- 
portant. “ Of men of litigants. “ In Ike investigation of 
affirm;” in the administration of justice. This is an esta- 
blished rule. A judicial proceeding having been decided by 
persons specially appointed by the ruler, if there be dissatis- 
faction on the part of the litigant fancying himself aggrieved, 
an appeal cannot be preferred from them to an assembly of 
townsmen : nor, having been decided by an assembly of 
townsmen, to a company of traders: nor, having been de- 
cided by a company of traders, to a family : but Laving been 
decided by a family, an appeal may be preferred to a com- 
pany of traders, to an assembly of townsmen, and to persons 
specially appointed by the king. 

A- It has been declared by Ndrmht , thaf after a ease lias 
been decided by persons specially appointed by the king, an 
appeal may be preferred to the king himself, in the following 
text : “ Families : companies : assemblies : persons specially 

a] .pointed : the king : these are the tribunals for judicial 
proceedings, and their relative consequence i< in their con- 
secutive order.” A case on which, a wager has been laid on 
the result, having been appealed to the king, and having 
been decided by him in council, and in presence of the au- 
thorities who tried the case, the unreasonable appellant must 
be amerced, if he is east ; but if he succeeds, the constituted 
judicial authorities must be amered. 

<5. It has been .stated, that after decision by the inferior 
■tribunals, a case may be carried farther, and that the decrees 
of the superior courts arc not appealable. Next is propounded 
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a n instance, in which the decrees of all authorities are liable 
to reversal. 


XXXI. “ He shall reverse cases decided by com- 
pulsion, by fear, by women, at night, in the inside of 
a house, abroad, and those brought forward by ene- 
rnies ”* (a) 

Off. lie shall reverse eases decided or terminated by com- 
pulsion, or violence, by fear or terror; so also cases decided by 
women, at night, or in the night time, though not by females; 
in the inside of a house, or in the interior of a dwelling ; 
abroad or outside of the town ; and cases decided by enemies. 

7. Moreover. 

XXXII. “ A suit adduced by one intoxicated, or "'hat suits arc 

invalid. 

deranged, or diseased, or distressed, or a minor, or 
terrified, or uninterested, &c., is not valid. ”f (6) 

lu. “ Jtifu/icated” with spirituous liquors. “Deranged 
disordered iu any of the five modes by a prevalence of wind, or 
of bile, or of phlegm, or under a morbid state of the three 
humours, or under planetary influence. “Diseased:” by 
sickness. “ Distressed distress engendered by the privation 
of ease and the acquisition of pain. “ A minor one incom- 


# Veewnn'trodayfi, Subotlhini , &e. 

(ft) XX XT, It, and M. The monarch shall annul decisions of suits 
which have been brought about by force or fraud ; also those made by women, 
tlmso made at night, those made in private chambers, those made in a placj 
beyond the limits, and those made by enemies. 

t Veeramitrodaya, Suhodhiui, &c. 

(*') XXXIJ. IT. and M. A suit instituted by oifb intoxicated, or insane, 
r,r str ioken with disease, or given up to vice, or fi minor, or one under the 
influence of fear, &c., or one having uo interest, is invalid. 



86 


mitacsharA. 


C1UP. IV. 


Certain suits im- 
proper between 
what parties. 


A pupil may 
have redress 
against his tutor 
in certain cases. 


potent, through nonage, to the transaction of his affairs. 
" Terrified by enemies. (t Uninterested from having no 
connexion with the matter at issue. The use of the term 
“ &c." signifies a suit adduced in opposition to usages,* of the 
town or the realm and the like. It has been established by 
those versed in judicial proceedings, that the suit of one will 
not be attended to, when it is in opposition to the usages of 
the town or realm, as appears from the text : “ That act 
which is in opposition to the usages of a town or realm, and 
that act which has been prohibited by the ruling power, have 
no validity ;f and this rule must also he understood relatively 
to the act of him who has no delegated or natural interest 
in the suit, 

8. But the text, (< In a dispute between tutor and pupil, 
father and son, husband and wife, master and slave, a 
judicial proceeding cannot be entertained,"! is not intended 
to exclude them altogether from legal redress, because even 
between them judicial proceedings are allowable. 

« 

9. Moreover, “ A pupil must be corrected without chas- 
tisement ; but if this be impracticable, recourse must be had 
to slender rods composed of strings or cane, and the king 
will punish one using other instruments than these." || This 
is a text of Goutama : “ by no means on the head, as 
declared by Menu ." From which rules it appears, that if a 
tutor, impelled by anger, strikes violently, or on the head ; 
and if the pupil thus treated in an illegal manner, should 
represent his grievance in the king, a judicial procccdiug 
will be entertained in this case. 


* Veeramilrodaya, Subodhm, ftc. 
t Ibid, 
t Ibid. 

II Ibid. 
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10. "The ownership of father and son is the same in 
land which was acquired by his father,”* &c. From this 
text it appears, that in the case of land acquired by the 
grandfather, the ownership of father and son is equal : and 
therefore, if the father make away with the immoveable pro- 
perty so acquired by the grandfather, and if the son have 
recourse to a court of justice, a judicial proceeding will be 
entertained between the father and the son. 

11. “ A husband is not liable to make good the property 
of his wife, taken by him in a famine, or for the performance 
of a duty, or during illness, or while under restraint.” 
From this text it appears, that if, under other circumstances, 
the husband make away with bis wife's property, and being 
required to refund, and having assets . refuse to do so, then 
a judicial proceeding may be entertained between husband 
and wife. 

12. On the subject of a hired servant, the cases will be 
propounded in which judicial proceedings may be entertaiqed 
between him and his master. “ Whichever of these may 
rescue his master from imminent danger shall be emancipated, 
and shall receive a son’s share of the inheritance.” * From 
this text it appears, that there is no bar to the institution of 
a judicial proceeding by a slave against his master, refusing 
him emancipation and a share of the inheritance. 

13. The import of the text, therefore, “ In a dispute 
between master and pupil,” &c„ is, that pupils and the like 
preferring an action, should be advised by the king in court, 
that such proceedings are not creditable, either really or 
apparently. But if the pupils or other similar suitors arc 


'‘■’ij'Ki/aw'Xlcya, cited in the Ddyabhiga, DdyatatwJ, Dtiyacramasangrah j, 
b"W«ta«dai'flr, VivddarnavasHii, Vieddalkan, drnava, .Jc. 


And a son a* 
gamut hiu father. 


And a wife a- 
gainat her hue* 
band, 


And a slave a- 
gainst his master. 


All such suits 
admissible, though 
not creditable. 



ss 


Interpretation of 
a text of Xdvcda. 


Certain married 
women may sue. 


Servants may 
sue for their own 
rights. 


MITACSIIARX. chap. iy. 

inflexible, tbc case must be proceeded on according to the 
regular form. 

14. Notwithstanding, the following text of Ndrcda, " The 
suit of one against many, of women, and of a servant, is to 
be rejected : this has been declared by high legal authori- 
ties,’ 5 still a judicial proceeding of one with many on account 
of the same matter may be entertained, as appears from the 
following and other texts : “ He who usurps the property of 
many, he who breaks an engagement formed [with many,]” 
and “him who has been assaulted by many, 55 &e. The mean- 
ing must be, that a judicial proceeding cannot he entertained 

between one and many, on account of divers dillemit 

* 

matters at the same time. 

15. Women* also who arc independent, such as milk- 
women and wives of vintners, may inst itute judicial pro- 
ccedings. The exception refers to respectable married women 
whose husbands arc alive. From their coverture they 
cannot sue independently. 

10. The cxclusionf of a servant from suing, has refer- 
cnce also to his dependant state, but is not intended to 
exclude him from instituting a judicial proceeding relatin' 
to his own peculiar interests by permission of his master. 
This is the proper construction. 


* A married woman carrying on trade openly for her own account distinct 
and separate from the traffic of her husband may, under the French institutions, 
bind herself by obligations relative to her trade without the sanction aud 
authority of her husband, and subject hu polf to a personal decree.— Cohlroob 
on Obligations and Contracts, Part 1, p . 233. 

f In the Hindu law, as ill the Roman jurisprudence, a slave lias in general 
no property exclusively his own, and his contracts are imperfect Lyiensonul 
his dependante oil theVdl and control of a ma'ter. But by his in s tors indul* 
gence he may have separate and peculiar property, over w Inch ho has hd; 
power /W. 
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DIGRESSION CONCERNING TROVE AND PLUN- 
DERED PROPERTY. 


Section J. 

1. Cases which arc liable to reversal having been treated 
of' ; next is propounded property liable to restoration. 

XXXIII. “ Trove property is to be restored by 
the king to its owner: but if lie fails to identify it, he 
is to be amerced with an equivalent penalty (a) 

Si. Gold or other property, having been lost by the owner 
and found by tax-gatherers, police officers, and such like 
people, and having been delivered to the king, is to 'be 
restored by the king to its rightful owner, if the owner identity 
it by marks of its quality and quantity ; but if he fail to 
identify it, he is to he fined in an amount equivalent [to 
tiie value of the property claimed], from his having uttered a 
falsehood. 

3. The rule for the restoration of trove property is here 
specially propounded, because finding has already been enu- 
inoratcd among the causes of property, and therefore what 
Ls found is property. 


* Yeeramlro&aya* 

fa) XXXIII, K. and M. When lost property is found, it shall be restore 
h) the monarch to the owner : if the claimant fail to identify by some 
^ hc Ula11 pay an equivalent fine. 

L 
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the text. 
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claring this rule, 
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4 A period of limitation Las also been declared : “ Trove 
or waif property Laving' been recovered by tax -gatherers or 
police officers, the rightful owner will recover within the 
period of one year : after the king will take it,”* Menu has 
extended the period of limitation to three years in the follow, 
ing text. “ Three years let the king detain the pro- 
perty of which no owner appears, after a distinct pro . 
clamatlon : the owner appearing within the three years may 
take it, but, after that term, the king may confiscate it.”f 
Hence it would appear necessary to keep it in deposit for 
three years. 

5. If the rightful owner appear within the year, he will 
recover the whole. If he appear after the expiration of the 
) car, a sixth is to he deducted as a fee on the deposit, and 
the residue restored, as has been declared. “ The king may 
take a sixth part of the property so detained by him, or a 
tenth, or a twelfth, remembering the duty of a good king.’'} 
"Whence it is inferrible, that if the owner arrive within the 
vefir, the whole is to he restored. If in the second vear. a 
twelfth; in the third, a tenth ; and in the fourth and succeed- 
ing years, a sixth is to be deducted. 

Ci, The king is to give a fourth of his own share to tin 
tinder; but if the owner appear not at all, lie is to give a 
fomth of the whole to the tinder, and to take the rest, as la- 
been declared by Gautama : “ The king is to keep in deposit 

unclaimed trove property for a year; afterwards a fourth 
share of it goes to the tinder, and to the king the rest.”|| 

7. The use of the word “year” here in the singular 
number is not intended to coniine the period to one year, 

* Veeramtrodn# a. 

t Menu , 8, § 30. 

J Menu, 8, § 33. 

Ii litflnhcara, 
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as is evident from tlie text, “ Three years let the king detain 
tho property/’ &c., (§4<;) and the conclusion of the text, 
“after that term, the king may confiscate it/’ (§ 4,) merely 
intends that, should tho owner not appear within that period, 
the king is at liberty to use the property after the expiration 
of such period; but should the owner [subsequently] appear, 
the king, having deducted his own share, shall restore to him 
a sum equivalent [to the value of the property consumed.] 

S. The rules above recited relate only to gold and similar 
valuables. But the rules relative to stray cattle will sub- 
sequently be propounded under the texts, “ lie shall give 
panes for an animal with uncloven hoofs,” &c. 

9. Having thus declared the law relative to trove property, 
such as gold, &o\, found lying on the high road or at toll and 
police stations, next is propounded the law relative to gold, 
fee., long buried in the earth, and usually called treasure. 

XXXIV. “Eut of a treasure anciently reposited 
under ground, ichich any other subject, or the king lias 
discovered, the king may lay up half in his treasury, 
having given half to the Brahmins. A learned Brah- 
min, having found a treasure formerly hidden, may 
take it without any deduction, since he is the lord of 
fill”* («) 

XXXV. “ But if it be found by any other person, 
the king is to keep the whole, giving one-sixth to the 
tinder. But not haying represented, and being known, 


* MenUy Chap. 8, § 38 anil 37, cited in tho Diii/afahra. 
l f 0 XXXIV. U. and M. If the monarch find a treasure, ho shall give half 
t<j (he twice bora. If, on the other hand, a twieu-burn [find a treasure], 
^ hktll, if learned, take the whole, for lie is lord of all. 
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the king shall cause him to relinquish the whole, and 
amerce him.”* {a) 

Exposition of 10. The king having found treasure of the nature above 
tlie [acceding text. ( | egcr j| )e( j j having given half of it to Brahmins, will keep 

the residue in his treasury ; but if a learned Brahmin, that 
is, a priest versed in scriptural lore and of good conduct, find 
the treasure, he is to keep the whole, because he is the chief 
of the whole world : but if tbe treasure be found by any other 
than the king or a learned Brahmin, for instance, by an 
illiterate Brahmin, or by a man of the military tribe, the 
king, having given a sixth of it to the finder, will keep 
the residue, as Yasisht/ta has ordained : “ Whoever finds 
property whose owner is unknown, the king will take it, 
giving to the finder a sixth ;”t as Goutama has also declared : 
“ Treasure found is the property of the king, excepting [that 
found by] a learned Brahmin. But any other than such 
Brahmin finding it, and representing the circumstance, will 
obtain a sixth.”]: “ Anibedita,” not having represented. 
The participle is here in an active signification, || not bavins 
represented, u anibedita,” and having been discovered, “ viy 
'it// at a,” forms the compound anibedikmgmjata. Thus whu- 

# cited in the Ddi/alaltm , but not found in the Institutes. 

(a) XXXV. R. and M. Of treasure found by any one else, the monarch 
shall take a sixth. If the finder do not make report, but [bis discovery] cornea 
to light, he shall surrender [what he has found,] and shall, besides, be puuidr 
ed. 

f Ralndcara , SmritichaniLim • 

J Ibid. 

II “ When 'gfl is affixed to Dhatoos , which mean knowing, serving, or desk 
ing, or to those with an Unuhhundhu , fa. the words formed thereby are aotm 
passive, or containing, and are either in the present or past tense.' ” Careys 
Sanscrit Grammar, p. 572. In tbe instance in the text, the participk 14 
properly speaking, in, the passive form, but being derived from the Dha® 
to know, it may be used in an active signification, agreeably to ^ 
above rule, 
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ever lias found treasure, and does not represent the circum- 
stance, and is afterwards discovered by the king, is to be 
made to restore the whole, and to be amerced according to 
his circumstances. 

11. In this case also, if the owner of the treasure appear, Treasure to be 
and identify his property by description of its quantity and owner^after cer- 
quality, the king shall restore it to him, after having made tain deductions, 
deductions of a sixth or twelfth part. As Menu has declared : 

“ From the man, who shall say with truth, ‘ This property 
which has been kept, belongs to me/ the king may take 
a sixth or twelfth part, for having secured it.”* The amount 
of the deduction is to be regulated by the tribe of the 
claimant, and the period [expired.] 

12. Plundered property is next treated of. 

XXXVI. “ The king must restore to his subjects ^ he “"f* 

n J restore to his sub- 

property plundered from them; not restoring it, he 
incurs the sin of the person [from whom it was them - 
robbed.”]f ( 'a ) 

1 2 a. Having recovered from the robbers the property robbed, 
it is to be restored to that subject, living within his realm, from 
whom it was taken ; and not restoring it, the sin of the per- 
son robbed devolves upon him, and likewise the sin of that 
theft, as Menu has said : ,f To men of all classes, the king 
should restore their property which robbers have seized ; since 
a king who takes it for himself, incurs the guilt of"a robber.”J 


* Menu) 8, § 35. 
f Ratndcara. 

(ft) XXXVI. R. and M, Stolen property, however, is to be given up by 
tiie monarch to the subject ; seeing that, if he do i;ot give it, he shall bear ail 
the sin of that person from whom [it is stolen.] 

X Menv, 8, § 40, 
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Neglect also cul- 
pable. 


If plundered 
property be not 
recovered, its a- 
mount must be 
paid from the roy- 
al treasury. 


Property seized by robbers must be restored by the king to 
men of all classes. The king consuming it himself, incurs 
the sin of robbery. 

13. If having recovered it from the robber, he enjoys it 
himself, he incurs the sin of the person who seized the pro- 
perty ; and if he is careless about the plundered property, he 
incurs the sin of his subject [from whom it was taken.] 

11. If, having' used every endeavour, he fail to recover 
the plundered property, he must refund the amount of it 
from his treasury ; as Gautama has declared : “ Having 

recovered property seized by robbers, he must restore it 
to its right place; or he must pay out of his treasury.”* So 
also has Crlshna Dv: ay pay ana declared : “ If unable to recover 
the plundered property, by the king so incapable, its amount 
must be restored out of his own treasury.” Having thus 
propounded both the general and special introduction to 
judicial proceedings, debt on loans will next be treated of, as 
the first of the eighteen titles of law. 


* Formerly there was a clause in the engagements of all landholders and 
farmers of land, by which they were bound to keep the peace, and in the event; 
of any robbery being committed in their respective estates or farms, to produce 
both the robbers aud the property plundered. 



CHAPTER VI. 


RECEIPT OF LOANS. 


Section I. 

Rules for Deliver}/ of Loans. 

1. Having expounded the judicial proceedings in general 
and particular way, the legislator now proceeds to explain 
the topic of Receipt of Loans, which is one of the eigh- 
teen subjects of judicial proceedings, beginning with the 
subject of “ where there is a pledge, the interest, month by 
month, shall be an eightieth part;” and ending with that of 
“ Provided, the (value of the) usufruct of the thing pledged 
be double (the amount of) the loan.” 

2. The said Receipt of Loans is soven-fohl. A debt of such 
a kind should be paid ; a debt of such a kind should not be 
paid; a debt should be paid by this representative ; a debt 
should be paid at this time ; a debt should be paid in this mode ; 
these have regard to the debtor. The rule for delivery and 
the rule for receipt. These two are in respect to the creditor. 
It is clearly explained by Rdreda. “ "What debt should and 
should not be paid : by whom, at what time, in what mode ; 
ami the rules for delivery and receipt are comprised under 
the title of Receipt of Loans.” 

'h Of these the rule for delivery by the creditor is first 
expounded, because it precedes the other. 

XXXVII. “ Where there is a pledge, the interest, 
wonth by month, shall be an eiglftieth part ; other- 
wise, two, three, four or five parts, in a hundred, ac- 
cording to the order of caste.” 


Subject propos- 
ed. 


Seven fold divi. 
sion of Receipt of 
Loan. 


Rule for deli- 
very by the cre- 
ditor, first explain- 
ed. 

Rato of interest 
with or without 
pledge. 
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aml° I ' t ‘ h i>ledge'’ l ex- “ Month by month” every month, “ pledge” means 

Interest ~ fo ^^tiuf an ^ ^ing delivered in security, that is to say, mortgage, 
different castes, In cases where the pledge has been delivered, an eightieth 
part, will be the legal interest of the principal advanced. 
“ Otherwise” when there is no pledge. “ According to the 
order of caste,” i. <?,, Brahmins, &c., the legal rate is two, 
three, four and five per cent. Two per cent, to Brahmin 
(debtor,) three to Cshatria, four to Vaishya and five to Sudra. 
“ Month by month” (in the text) refers to all. 


Four kinds of 
interest. 


est 


5 . This interest is receivable monthly, consequently it is 
called ( Kalica ) periodical. If the same interest being divided 
by the number of days (in a month) be received daily, it is 
called (Kayica) corporal. Thus says Ndreda. “ In law, in- 
terest on loans is of four kinds ; ( Kayica ) corporal, ( Kalica ) 
periodical, ( Karita ) stipulated and Chakravridhi running like 
a wheel.” — Interest at the rate of one Pam or quarter of a 
Pana or other fraction of a Pam, repeatedly paid without 
diminishing the principal, is named corporal ; that, which 
runs month by month, is considered as periodical, (or pay- 
able at a time certain.) That interest is called stipulated, 
to which the debtor, of his own accord, has agreed ; and in- 
terest upon interest is what is called “ running like a wheel.” 

Rates of inter- 6. The rate of interest is different in respect to different 
borrowers. 


Rates, incases XXXVIII. “ They however who travel in forests 

of risk. # J 

give ten parts ; they who go to sea, twenty parts, in 
a hundred.” 


Borrowers^ tra- 7. The borrowers, who by taking a loan on interest, enter 

foreat, or travel- into a dense forest where there is every probability of loss ol 

pay *10 or *20 pct hfe and money, should pay at the rate of ten per cent., and the 

cent, respectively, p ersons who traverse the ocean, twenty per cent. ; all this 
on account of risk. ' ... 

in every month. By this it is, understood that the creditor 
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should take (interest) at the rate of ten per cent, per mensem 
from those debtors, who travel through forests, and twenty 
per cent, from those who go to sea, since tlvc principal is in 
jeopardy in such cases. 

8. The author next propounls the subject of stipulated 
interest. 

XXXVIII#. Or, all must pay their creditors, of 
whatever caste, whatever interest has been stipulated 
to be paid. 

9. “ All,” that is borrowers of every caste, Brahmin, &c., 
should pay to all classes of creditors the stipulated rate of 
interest, that is, the rate agreed to be paid, whether the loan 
is secured by a pledge or otherwise. 

10. Sometimes interest is payable without any stipu- 
lation, as Ndreda says — ,f There shall be no interest, without 
a special agreement on what is lent through affection ; but 
evou where there is no such agreement interest will run, 
after the expiration of six months from the date of the loan. 

1 1. Of a person, who having borrowed a thing from an- 
other merely for use, goes to a foreign country, Calydyana 
says — <f IIo, who having received a thing (lent for use,) 
goes to a foreign country without restoring it, must pay 
interest after a year.” 

H. When a person who has borrowed a thing from an- 
other merely for use, does not restore it on demand, but goes 
away to a foreign country, with reference to such a person, 
he (Catyayana) declares — “Though a loan is contracted ex- 
pressly without interest, yet, if the debtor does not pay it after 
demand, but goes away to another country, the principal 
shall carry interest after the lapse of three months. ” 


Stipulated in- 
terest* 


Hate of interest 
stipulated for must 
be paid* 

« 


Borrowers of all 
castes should pay 
the interest agreed 
upon. 


Where interest 
runs without any 
stipulation. 


Receiver of a 
chattel, going to a 
different country 
must pay interest 
after a year. 


Loan expressly 
without interest, 
it not paid on de- 
mand, and bor- 
rower goes to ano- 
ther country car- 
ries interest ^fter 
three months. 


51 
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The game, even ]3, If a person, remaining in his native country, does 

if the borrower re- 

sides in hu native not return the thing borrowed after demand, the king ought 
country. com p e j ^im p a y interest from the date of such demand. 

Thus it is said — “ A debtor, who, though living in his 
country, does not pay the debt whenever the demand is 
made upon him, shall be forced, against bis will, to pay in- 
terest on it, even if there were no stipulation for the payment 
of interest. 


Where interest 14. There is an exception to the rule relating to unstipu- 
for does not rmf kted interest which is thus declared by Nareda — “ The price 
of a commodity, wages, a deposit, a fine imposed, a gift 
without consideration, and a stake in a game, carry no 
interest, unless stipulated,” “ unless stipulated,” that is, unless 
there is a special agreement. 

Peculiar kinds 15- The author next expounds particular kinds of inter- 
r of cst 0X1 peculiar kinds of things. 

p!r female cat- XXXIX. The offsprings of female cattle [lent] 
i» e ihc return nDg shall be taken as their return. 


For female cat- 16- The offsprings of “female cattle” shall he taken as 

tie, their offspring, their return or increase. One who is unable to maintain 
or their milk may , , 

be taken as inter his cattle may lend them to another tor support, and take 

their offsprings. The borrower is he who wishes to take their 

milk and to support them. 

What shall be 17. Now the legislator proceeds to declare the highest 
the highest inter- j n { eres t on things which are received as a loan, but kept 
for a long time without payment of interest. 

XXXIXc. On liquids, the highest increase is 
eight-fold, on clothes, corn and gold, it is four-fold, 
three-fold and two-fold respectively. 

Highest amounts 18- “Liquids,” oil, clarified Sutler and the like. V 
of interest with stipulated interest has not been received for a long ti me. 
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nothing more than eight timee the principal will be allowed 
as increase. Similarly the highest increase on clothes, corn 
and gold is four times, three times and twice the amount of 
principal respectively. 


19. Vashishta says that liquids and corn increase three 
times. “ Gold (increases) twice and corn three times ; Li- 
quids are indicated by the word corn, which also includes 
flowers, roots, and fruits. Things sold by weight increase 
(with interest) three-fold or eight-fold.” Menu says that corn, 
flowers, roots, fruits and the like increase five times. “ On 
corn, on Skoda , on Lada and on Bahya interest cannot 
exceed five times (the principal.”) Shada produce of field, 
that is, flowers, roots, fruits and the like. “ Lola ,” the 
fleece of sheep, the pad of mulk deer and the like. “ Bahya ” 
bullocks, horses and the like. The interest on all these does 
not exceed five times. But this diversity of opinion is re- 
conciled thus. These different rules are to be observed ac- 
cording to the ability of the debtor and the exigencies of 
the hour, such as famiue, &e. 

20. The rule in question applies to (the case of) a single 
advance, the whole of which is realizable at once. If the 
amount is realized from one person and advanced to another 
and thereby renewed, or if the transaction is renewed 
with the same person more than once, then the interest 
on gold &o. will exceed double, &c , and increase as before. 
Also in the case of a single advance on which interest 
is received daily, mouthly or yearly, even if the amount 
thus received (on different occasions) exceed the double, (the 
interest will not) cease to run. Since in this case there is no 
possibility of the (interest) due from the debtor becoming 
double. So says Menu — “ The interest of the principal, ad- 
vanced by a single loan, does not exceed twice (the prin- 
cipal) ” There is also another reading realized in one 


regard to certain 
articles. 


Opinions of la- 
ildshta and Menu 
op the point, and 
their diversity re- 
conciled, 


Applicability of 
the rule in ques- 
tion to only ouo 
single advance of 
a loan, and the 
modification there- 
of where it is re- 
newed, or trans- 
ferred from one 
person to another. 
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lump.* The interest does not exceed twice, if the amount 
of the principal is advanced by one single loan. But if the 
advance is realized from one person, and then lent to another 
or renewed in any other manner, interest may exceed 
twice the principal. The reading “ realized, See." should he 
explained thus, if the interest is gradually collected fVcm 
debtor, that is, daily, monthly, or yearly, then it may 
exceed twice the principal. It is likewise said by Goutama— 
“The loan, if allowed to remain (unpaid) for a long time, 
becomes double.” Here the term loan being used in the 
singular number, it is to be understood that when a renewal 
of it takes place, theft the interest may exceed double (the 
amount of the principal.) By the mention of the words 
“ long time” it i6 implied that if the interest is collected gra- 
dually, it may exeeed double (the amount of the loan.) 


Section II. 

Rules for repayment of Loans. 


Subject proposed. 
Rules for the re- 
turn of the money 
advanced. 


1. Having explained the rules relating to advances made 
as l r oans, the author now lays down the rules relating to their 
repayment. 


Enforcement of 
ft' recognized debt 
should not be 
prevented by the 
icing but should 
be compelled if 
necessary. 


XL. “The king should not prevent any one from 
enforcing a recognized debt. If the debtor being 
pressedfor repayment, complains to the king, he.shall 
be punished, and compelled to pay the debt.” 


<f Recognized,” 
« Enforces,” and 
•• The king should 
not prevent,” ex- 
plained. 


2. " Recognised,” acknowledged by the debtor or estab- 

lished by the testimony of witnesses. tl Enforces,” to compel 
payment, that is, by such modes as mild truth, &c. “ The 

king should not prevent,” that is, should not tinder (the 
creditor.) 


# In the original text of Menu , the word Kusida is used. The author has 
explained it thus. A thing invested for increase, it is (called) Kwida, prin- 
cipal. Its increase is (called) interest of the principal, 
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3 The modes mild truth, &c. are thus enumerated by “ Miia truth,” 

Menu. “ By mild truth, by litigation, by artifice, by fasting,' tifice,” “ fasting" 
* And. ^ force M ojC" 

and fifthly, by force, (a creditor) may recover the property p i a i ue d. * 

lent.”* “ Mild truth,” kind language. “ Litigation/’ by 
process of law, &c. “ Artifice,” taking ornaments, &c. on the 
pretext of festival, or the like. “ Fasting,” that is, (credi- 
tor’s) fasting at the house of the debtor. “ Force,” con- 
finement and the like. By these methods (a creditor) may 
realise the property lent for the sake of increase'. 

4. Bv laving down the rule that “ the king should not Kin f»> to P r6, 

J J & m 0 vent creditor from 

prevent any one from enforcing a recognised debt/* the recovering a debt 

legislator intends to show that a person, who recovers a not rec0 £ ni2ui * 


# This text of Menu, has been explained by Kulluka Bhatta in a different 
way, and hU interpretation appears to be more literal and consistent with 
other texts. It is as follows— “ By the mode consonant to moral duty, by 
suit in Court, by artful management, by distress and legal force, a creditor 
may recover the property lent ; and fifthly by force/’ 

‘‘The mode consonant to moral duty is explained by Yrihaspati. By the 
interposition of friends and kinsmen, by mild remonstrances, by following # (the 
debtor) importunately or by staying constantly at the house of the debtor, he 
may be compelled to pay the debt. This inode of recovery is called a mode 
consonant to moral duty." 

Catydyana explains the mode of recovery by suit in Court (thus) u A debtor 
being arrested (and freely acknowledging the debt) may be openly dragged 
before the public assembly, and confined until he pays what is due, according 
tn the immemorial usage of the country/’ 

Artful management is explained by Vi ihaspati, “ When a creditor, with an 
artful design, borrows any thing of his debtor, or withholds a thing deposited 
by him or the like, and thus compels payment of the debt, this is called Legal 
deceit.” 

yrihaspati has also explained distress and legal force, “ When he forces the 
debtor to pay by confining his Bon, his wife, or his cattle, or by watching con- 
atantly at his door, this is called lawful confinement,” “ When having tied the 
debtor, he carries him to his own house, and by beating or other means, com- 
pels him to pay, this is called violent compulsion clearly declared by Gatydyana . 
“ A ^y creditor, who harasses a debtor by appealing to judicature, shall forfeit 
bis claim and pay a q equal amount as fine, 
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D e fc t o t com* 
plaining against 
enforcement of re- 
cognized debt, to 
be punished. 


The methods for 
enforcing payment 
by the monarch, 
detailed. 


An exception to 
the text, “ when a 
person aggrieved 
by another, &c." 


Order of pay- 
ment to different 
creditors. 


Brahmin first, 
king next, then 
other creditors in 
the order of receipt 
should be paid. 

In the same 
class, in the order 
of receipt. But in 


loan, not acknowledged (by the debtor,) is to be prevented by 
the king. This is clearly declared by Catydyana — “ A 
creditor, who harasses a debtor, who demands a judicial in. 
vestigation, shall forfeit his claim and pay an equal amount 
as fine.” 

5 If a debtor, being pressed (to pay a debt which he 
acknowledges) by the modes mild truth, &c., goes to the 
king and complains against the creditor, he shall be fined 
according to his circumstances and shall be also made to 
pay the amount of the debt to the creditor. 

6. The methods, for enforcing payment by the king have 
been detailed (as follows) — “ A king should make a Brahmin 
pay his creditor by mild expostulation only, the others, ac- 
cording to the usages of the country, evil-minded (debtors,) 
by bodily punishment, and ail heir or a friend, by some artful 
contrivance.” 

7. ff The text, the debtor being pressed for the repayment, 
&c. v is to be understood as an exception to the text, “ When 
a person aggrieved by another in a manner contrary to law 
or approved usage, &c.”* 

8. Should there be many creditors of the same debtor, 
in what order he, the debtor, shall be made to pay by the 
king ? On this the' sage declares — 

XLI. A debtor shall be forced to pay his creditors 
in the order in which the debts were contracted, but 
he is to pay a Brahmin first and after him the king. 

9. If there are several creditors of the same class, the 
debtor shall be compelled by the king to pay in the order 


* Vide Chap. I, Sec. II., text Y., page 9, 
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in which the debts were contracted, but if the creditors are different classes, 
of different castes, &e., the payment is to be made in the classes. 0 ”* 6 * ° f tbe 
order of Brahmin, &c. 

10. When a creditor having 1 failed to recover an acknow- Fine and fee* 
[edged debt by the methods of mild truth, &c., recovers it debt. recovery of 
through the assistance of the king, the fine to be imposed 

on the debtor, and the fees to be paid by the creditor (to the 
king,) are declared as follow : — 

XLII. A debtor shall be forced to pay to the king 
ten per cent, of the amount proved against him ; and 
the creditor, having received the sura due, must pay 
five out of every hundred. 

11. The debtor shall be made to pay to the king ten Ten per cent, 
per cent, of the amount proved, that is to say, the king will fivrpert^t’from 
take a tenth part of the sum proved as a fine from the debtor. cred ' tor - 

The creditor also, after having recovered the debt (awarded 
)y the king) must pay five per cent, as fee. The meaning 
s, that the king may take from the creditor a twentieth part 
sf the sum awarded ant) realized for the purpose of defraying 
the charges of judicature. 

12. In cases where a debt, denied by the debtor, is proved Imposition of 
igainst him, the imposition of fine is sanctioned by the nled^proved 4 d * 
ext. “ In the case of a denial, when the claimant proves his 

^legation, &c.”* 

13. The above rules have been laid down with respect to Tll0 a])0ve r()teg 
the solyent debtor, now the sage declares the rules applicable ^{^ tosolvent 
to insolvent debtors. 

XLIII. One of inferior caste, who is without Insolvent debt- 
weans, may be compelled to labour in discharge of his ° f coTpdied 
debt^ but a Brahmin, wanting me«ans [to discharge 

* Vide Chap. II., Seot- III., text xi., page 38. 
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puy according to 
ois means. 


Brahmin credit 
tor may compel 
debtors of inferior 
classes to labour. 
A Brahmin debtor 
to pay according 
to his means. 


Inferior caste t 
and Brahmin in- 
clude a person of 
equal & superior 
class respectively. 


If loan, not re- 
ceived, interest 
cease to run on 
delivery to third 
party. 


Ditto. Interest 
to run if payment 
not made on de- 
mand even after 
deposit. 
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his debt at once,] shall pay gradually in proportion to 
his income. 

14. If the creditor is a Brahmin, &c., he may compel 
an insolvent debtor of inferior class, i. e., Kshalrya , &c., 
to perform works suitable to his position for the realisa- 
tion of the debt, without however interfering with the main, 
tenance of his family. But a Brahmin “ wanting means,” 
that is insolvent, shall pay the debt gradually according to 
his means. 

15. The mention of “ one of inferior caste” (in the text) in- 
cludes also (a person of) equal class. Consequently, a debtor of 
the same class shall he compelled to perform works suitable (to 
his class.) Likewise the mention of “ Brahmin” includes per- 
son of superior class. Therefore the Kshalrya tribe, &c., if poo:, 
must he compelled to pay gradually to the Yyashya , &c. (cre- 
ditors) according to their income. This is clearly declared by 
Menu — “ A debtor of equal or inferior class to the creditor 
should by labor put himself on a par with his creditor; 
but a debtor of a higher class must pay it by instalment. 
The meaning is, that (before the debt is discharged,) there 
is this disparity between them (viz.,) that the one is creditor, 
and the other debtor, but the debt being discharged by means 
of labor, the disparity vanishes. Moreover — 

XLIV. If one refuses to receive back the loan 
when it is offered to him, it is to be made over to 
some third party ; from which time it will cease to 
carry interest. 

t 

IjS. If the debtor offers to re-pay the loan, and the credi- 
tor, in the expectation of getting further interest, does not ac- 
cept it, then on the money (lent) being deposited in the 
hands of a third person, the interest will cease to run from the 
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date of the deposit. Even on its being so deposited, interest 
will run as before if it is not paid on demand. 


Section III. 

Belts payable by Whom, and When. 

1. The author next expounds the topic as to what debts 
should be paid, when and by whom ? 


XLV. A debt incurred by undivided kinsmen on 
account of the family shall be discharged by their 
heirs, should they die or leave the country. 


An undivided 
kinsman's debt on 
account of the fa- 
mily, by the heir 
on his demisej &c» 


2. If undivided kinsmen, or any of them contract a debt Do. by the other 
for the support of the family, the other co-parcener is bound dead ^rTn^ab! 
to pay it. If he dies or remains long in a foreign country, sent > b y tlie Buc ' 
his heirs must pay. 


3. The exceptions to the rule relating to those by whom Exceptions to 
the debt is to be paid arc declared as follow : — tlw above. 


XLYI. A woman is not bound to pay a debt 
which is incurred by her husband or by her son, nor 
is the father bound to pay the debt of his son unless 
it has been incurred on account of the family : and 
the same rule applies to the husband in the case of 
debts incurred by the wife. 


Debt by hus- 
band, wife or son* 
not payable by 
them reciprocally 
unless incurred on 
account of the fa- 
mily. 


4. A debt contracted by the husband is not required to be Ditto ditto, 
paid by a woman, i. e., by the wife : nor is a debt contracted 
by the son required to be paid by a woman, i. <?., by the mother ; 
similarly (a debt) contracted by the son is not required to 
ke paid by the father, nor is that contracted by the wife is 
required to be paid by the husband, “ unless it has been in- 
curred on account of the family.” The last (proviso) is 

. N 
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Debt ' payable 
by son and grand- 
son, exceptions. 


Father’s debt for 
spirituous liquorB 
&c, not payable by 
the son, 


Ditto in] detail. 


applicable to all the cases. Consequently a debt contracted 
on account of the family by any member whatever must be 
paid by the -co-parcener. On his demise, it is to be paid 
by those who will inherit his property. This is what is 
declared above.* 

5. That the debt shall be paid by the son and the grandson 
will be expounded hereafter, But the exceptions arc declared 
beforehand, 

XLVII. A son is not bound to pay, in this world, 
his father’s debts if they are incurred for spirituous 
liquor, or for gratification of lust, or in gambling, 
nor is he bound to pay any unpaid fines or tolls ; or 
idle gifts. 

6. A debt incurred on accouut of drinking spirituous 
liquors, or (a debt) incurred under the influence of lust, tliat 
is to say, lor the sake of enjoying a woman, as well as debt 
caused by gambling, and what remains due as the balance of a 
fine.or toll, as well as idle gifts promised to imposter, to bards, 
wrestlers and (lie like, for it is declared in Smrili — “ Fruit- 
less is a present given to an imposter, a bard, a wrestler, 
a quack, a flatterer, a knave, a fortune-teller, a spy or rob- 
ber/i*sucli debts, (as enumerated above) incurred by the 
father, the son, &c. are not hound to pay to the wine-sellers and 
the rest. Here (in the text) by the use of the words “ unpaid 
fines or tolls,” it is not to be understood that when the whole 
of a fine or toll is due, it is required to he paid. (For) it is 
declared in the Smrili of Jhhaua^^.“ A fine or its balance, 
a toll or its balance, and what is not necessary (for life,) are 
not required to be paid by the son.” Gautama has, also said— 
“ The debt incurred on account of spirituous liquors, or toll, 

* Sulapani i aj s that “ father” is here illustrative, suggesting also his mother. 
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or (tumbling, or fine is not required to be paid by sons/’ The 
purport of this text is that all such (debts) do not fall on the 
son. Thus the debts which should not be paid have been 
enumerated. 

7. “ And the same rule applies to the husband in the 
case of debts incurred by the wife.”* The exceptions are de- 
clined as follow : — 

XLVIir. As to debts contracted by the wives of 
herdsmen, distillers, players, washermen and hunters, 
the husbands are bound to pay ; because their liveli- 
hood depends upon their wives. 

8. “ Herdsmen,” persons employed in tending cows, “ dis- 
tillers,” manufacturers of spirituous liquors/' players,” dancers 
&c., “ washermen,” men who color clothes by washing, “ hun- 
ters” huntsmen. The debts contracted by the wives of all 
these, should be paid by their husbands; because their liveli- 
hood depends on the labors of such wives. “ Because their 
livelihood depends upon their wives” — this reason being 
assigned, it is to be understood that others, whose livelihood 
depends on their wives, must pay the debts contracted by 
them (the wives.) 

9. “ A woman is not hound to pay a debt which is incur- 
red by her husband.” Exceptions to this are declared. 

XL IX. A debt- acknowledged, oue incurred by. 
ber jointly with her husband, and one incurred by 
herself (solely) — these must be paid by the wife ; none 
other is required to be paid by her. 

10. A wife employed by her husband, who is at the point 
'd death or is likely to be absent abroad for a long time, to pay 


The same, with 
a husband as re* 
gards wife’s debts, 
exceptions-. 

Debts by wives 
of herdsmen, Ac., 
payable by their 
husbands, as their 
maintenance de- 
pends upon their 
wives. 

Do. —Herdsmen 
&c. defined. The 
same applicable to 
others whose livc^ 
lihood depends up- 
on their wives. 


Exceptions to 
non-liability of a 
woman to pay her 
husband's debts. 

Wife to pay on- 
ly the debts ac-* 
kuowledged, joint- 
ly incurred with 
her husband, or 
solely by her. 


Ditto ditto* 
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Mention of ac- 
knowledged debt 
not superfluous, 
lteasons given for 
the same. 


Ditto as to the 
necessity of mak- 
ing mention of 
u none other need 
be paid by her." 


The subject a* 
gain resumed. 


Lis debt, must pay it if it was acknowledged by her : that 
winch has been contracted by the wife jointly with her husband 
shall also be paid by her, if she is sonless, after the demise oi 
her husband : and a debt which has been contracted by her- 
self alone shall also be paid by her. 

11. Here a question may arise that in the three foregoing 
cases (the rule) “ a debt acknowledged & c. must be paid by the 
wife” is superfluous, inasmuch as there can be no doubt about 
it. The answer is that “ The wife, the son and the slave, these 
three are declared wealthless ; whatever they receive, is the 
property of him to whom they belong.” By this text, these 
persons being without any property, it may be apprehended 
that the payment in the above cases (a debt acknowledged &c.) 
cannot he made. Consequently it is provided (by the text) 
“ a debt acknowledged, &c.” Let it not he said, however, that 
the above text declares the wealthlessness of the wife, &c., it 
merely indicates (their) dependency. This will be clearly 
stated in the Chapter on Partition. 

ft 

12. (It may he argued here) that it is superfluous to say 
that “ none other is required to be paid by her” because the ex- 
press mention of one thing excludes the implication of others. 
To this the answer is, that from the rules contained in the text 
“A debt acknowledged, one incurred by her jointly with 
her husband,” &c., “ it follows as an exception that “ none 
other,” that is, such debts as are enumerated in the’ text 
“ A son is not bound to pay, in this world, his father's debts 
if they are incurred for spirituous liquor, &c.” be paid by the 
wife, even if they are acknowledged by her or contracted by 
her jointly with her husband. 

1 3. Again the author resumes the three subjects, viz., what 
debt should be paid, by whom they are to be paid, and when. 
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L. If a father has gone abroad, or died, or is sub- 
dued by calamity, his debt shall be paid by his sons 
and grandsons; on their denial, the debt must be 
proved by witnesses. 

14. If the father, without paying a debt which is due, 
dies or goes to a distant country, or is afflicted with an in- 
curable disease &c , then his debts must be paid by his son 
ind grandson (son’s son) by reason of their sonship and 
Efrandsonship, even if no assets of the father or of the grand- 
father having been left. (The liability will be) in this order. 
In default of father, the son, and in default of son, the son’s son 
(must pay.) In case of denial by the son or son’s son, the 
debt being proved by the testimony of witnesses &c., must 
be paid by them. 

15. By the Text 11 If a father has gone abroad” the pay- 
ment is merely enjoined, but the specific time (for payment) 
is declared by Ndreda is to be observed. “ The father, or, 
[if the family be undivided) the uncle or the elder brother, 
having gone abroad, the son shall not be forced to discharge 
the debt until twenty years have elapsed. 

10. If the father be dead, the son if a minor need not 
pay, but if a major, he is (bound) to pay. The period of 
majority has been also stated by him (Ndreda.) “ A boy, 
up to the eighth year, is considered like a child in the womb, 
aud up to the sixteenth year he is Bala (minor) and also termed 
Uganda ; after this period he is major, and becomes inde- 
pendent if (his) father and mother are not alive.” Although a 
minor becomes independent after bis father’s death, he is not 
bound to pay the debt (of his father) as it is declared. “ A 
mmor, even if independent, is not required to pay the debt ; 
Sl, ice a major alone is truly independent, and majority depends 
qualification and age, 


. Father’s debts, 
payable by Bona 
and grandsons, if 
he die, go abroad 
or be subdued by 
calamity,— To be 
proved, if denied. 

Ditto ditto. 


Son, not to b® 
forced to pay the 
debt of father &c., 
who has gone 
abroad, until twen- 
ty years have 
elapsed. 


If the father he 
dead, the major 
to pay, and not 
the minor. — Ma- 
jority commences 
after the sixteenth 
year, and consists 
in qualification & 
age. 
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Seizure and ci- 
tation of a minor 
prohibited. “ Son 
born” means a son 
who is capable of 
understanding the 
judicial proceed- 
ings. 


il Sons or their 
sons” being used 
in the plural num- 
ber, they shall pay 
the debt according 
to their respective 
shares, or that son 
alone who is of 
superior qualifica- 
tion. 1 

u Death” sug- 
gests also retire- 
ment from wo i Id- 
ly alfair and long 
absence. 


Hons to pay 
the father’s debts 
both principal aud 


17. A prohibition does also appear to the seizure andcita- 
tion (of a minor) under the following text of Smriti. “ A 
minor, a messenger, a person ready to make a gift, and one 
engaged in performing religious acts and one ih imminent 
danger are not to he seized: and the king must not 
summon them.” In the text — “ Therefore the son born, with- 
out minding his own interest, must carefully release his father 
from the debt, so that he may not go to hell,” — the phrase “ the 
son born” is to he explained as the son, who is capable of un- 
derstanding judicial proceedings. But in the case of Shradh, 
a minor is competent to perform it; because Gouiama Smrili 
provides, that (“A minor) shall not utter the Brahma* 
except at the time of Shradh .” 

18. (In the text under consideration) the plural number 
has been used as “ sons or sons’ sons, consequently if there are 
many sons if divided, they must pay the debt, according 
to their respective shares. It appears from this, that if they 
are undivided, and have a joint concern, he, amongst them 
who is the head or chief, is hound to pay. Likewise Ndmh 
declares — “Therefore after the fathcr’sf death, his sons, 
whether divided or joint, must discharge his debt in proportion 
to their shares ; or else the son who has undertaken the 
burden.” 

10. In the text (L) although it is indiscriminately said that 
“ Lis debt shall he paid by his sons, or sons’ sons still this 


* “ Brahma moans Gayatri, i. e .— the mysterious prayer to the Supreme 
Being which none but the twieo-born classes can utter after investiture of 
sacred thread. 

f The mention of “ death” in this text, suggests also retirement from worldly 
affairs and long absence, as is expressly stated in the rule of Vishnu , If he 
who has contracted the debt, should die, or become a religious anchoret, or re- 
main abroad for twenty years, the debt shall bo discharged l>v his sons or grand- 
sons, but not by remoter descendants against their will.” 
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distinction is to lie observed that as the father pays (the debt) 
with interest, so the son shall pay it, but the grandson (son’s 
son) shall pay the principal only, and not the interest. This 
is declared in the text of Vrihaspati — “ The sons must pay 
the debt of their father, when proved, as if it were their own, 
the son’s son must pay the debt of his grandfather to an 
equal amount, and his son, (or the great-grandson) shall not 
be compelled to pay it at all.” Here the term “ when proved” 
is mentioned without any specification, and in the text (L.) 
the words “ proved by witnesses” occur. These two indicate 
that it is to be proved by evidence (in general.) “Equal 
amount” means an amount equal to the principal ; this 
amount only is required to be paid, and not the interest. 
“ His son,” the grandson’s son, shall not be forced to pay, if 
he has not got any assets. This will be clearly declared in 
the next text (to be quoted from the author.) 

20. The debtor, his son, and grandson, these three are 
said to be the proper persons to discharge the debt , and 
the order (of their liability) also, when all of them are present, 
has been shewn. Now the author expounds the order, (of 
liability) amongst other persons who arc bound to pay (the 
debt.) 


interest, grand- 
sons, the princi- 
pal only, and 
grandson’s eons 
not to pay at all 
if he has left no 
assets. 


The debtor, his 
son and grandson 
are the proper 
persons to pay, and 
the order of their 
liability shown. 
The order of the 
liability of others 
next propounded. 


LI«. He, who receives (heritage), shall pay the 
debts of a proprietor who has died without leaving a 
(capable) son : so, he who takes the widow ; also that 
son whose paternal estate has not devolved upon 
other persons.* 


He who receives 
the estate, takes 
the widow, alao 
that sou whoso 
paternal estate no 
other lias appro- 
priated, Bhall pay 
the debts of ono 
who died leaving 
no son. 


* The original text appears as follows 

wH'r'ri ii f t ii 
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He who receives 
the estate, takes 
the widow, also 
that capable boh 
whose paternal es- 
tate no other has 
taken, or in his 
default who takes 
the widow, shall 
pay the debt 


He who receives 
the estate, takes 
the widow, also 
that incapable son 
whose paternal es- 
tate no other lias 
taken, shall pay 
the debts to the 
creditor, or if he 
be dead, to his 
successors. 


Ricktha, (heritage) 
means the thing 
which belonged to 
another, but sub- 
sequently becomes 
one’s own proper- 
ty without pur- 
chase, &c. The 
sense in which the 
word ricktha is 
used. 


lAb. He, who receives the estate, shall pay the 
debts (of the proprietor); so, he who takes the 
widow j also that (incapable) son whose paternal 
estate has not devolved upon any other person ; in 
default of such son, he who takes the (wealthless and 
childless) widow, shall pay the debts. 

Lie. He, who receives the estate, shall pay the 
debts (of the proprietor) ; so, he who takes the widow; 
also that (incapable) sou whose paternal estate has 
not been appropriated by any other person. (These 
debts shall be paid to the creditor.) If he (the 
creditor) has left no son to his successors. 

21. Ricktha (heritage) means a thing which belonged to 
one man, but has subsequently become the property of another 
otherwise than by purchase, &c. The person, who receives the 
estate by partition is to be compelled to pay the debt. It is 
meant by this, that he who takes the property as Rickthi 
(heritage) from a proprietor, must pay the debt contracted by 
liim (the proprietor,) butnotthethicf,&c. should (pay the debt) ; 
so also a person, who has taken the widow of another, is bound 


The commentator has explained this text in three different ways. According 
to the peculiar grammatical structure of the Sanskrit language, and the 
different significations of the word Ricktha used in the last line, one transit 
tion of the sloka cannot convey those ideas ; therefore, three different trans- 
lations of this sloka are given denoting them by LI a. f LI b. and Lie. 

The difference of construction occurs in the following manner : — The phrase 
Putrahinasya Rickthhia in the last liue, if connected with the first line, will 
give to the sloka the meaning which is given in the translation marked Lie*. 

If it stand b alone unconnected with any thing preceding, and the word 
Ricktha in the phrase Putrahinasya RicktKina be construed to mean u a widow 
wealthleas and childless,” then the proper rendering of the sloka will beaagiw® 
in LI6. The third version of the sloka as given in Lie. arises, if the word 
RicktKina be considered to signify u persons who inherit.” 
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to pay the debt contracted by the latter. As the widow is not 
a property capable of division so she could not be included in 
the term Riektha, consequently she has been separately men- 
tioned ; so also the son, whose father and mother’s assets are 
not held by another, must pay the debt of the proprietor hav- 
ing no capable son. Where all of them are present the order 
of payment mentioned in the text under consideration is ns 
follows : — (Firstly,) the person who has received the ( Riektha ) 
heritage ; on failure of him, he who has taken the widow ; 
and after him the son (under the circumstauces mentioned 
above.) 


22. Here the following questions arise — (1.) That the co- 
existence of all of them is not probable : because according 
to the text, — "Neither brothers, nor parents, but sons 
inherit their father’s property,” if a son is alive, no one 
can take the estate. (2.) It is also not probable, that there 
will be a person who can 4ake a widow', since the Sfflriti 
declares — <c It is no where provided that there can be another 
husband of a chaste woman,” (8.) Similarly it is superfluous 
(to say) that the son will be compelled to pay the debt, sinco it 
has been already stated that “ his debt shall be paid by sons and 
grandsons.”* (4.) The qualification regarding the very son 
" whose paternal estate has nc£ devolved upon other persons” 
is useless, because if a son be alive, there is no probability of 
his father’s estate being taken by another. Even if it be (under 
any circumstances) probable, the provision in the text in 
question to the effect, "ho who has received the Riektha 
makes it useless. (5.) It should not have been said, 
" of a proprietor who has died without leaving a capable) 
8 ®&,” since it is an established rule, that even if the son be alive, 
^ill the person, who has received the estate, should pay the 
debt; under such circumstances, it is self-evident that where 


% 


Doubta raised; 


Vide text of Yajnyawalkya , No. L , p, 109* 
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there is no son, the debt shall be necessarily paid by the 
person, who has received the estate. 

Certain qmstioni 23. It is answered thus — (1.) There may be other heir 
at ice as to the notwithstanding the existence of a son, because the son, in 
them not being the event of his being impotent, (born) blind, deaf and the 
* k* like, is incompetent to succeed. It will be subsequently de- 

clared— by enumerating persons impotent &c., that they are ex- 
eluded from participation (as heirs,) but are entitled to mainte- 
nance. Gou/ama has also said — “ Some are of opinion that even 
the son, born of a woman of equal class, is not entitled to inherit 
if be be of a vicious character.” Consequently, notwithstanding 
the existence of sons who are impotent &c., or son born of 
a woman of equal class hut who is of a vicious character, the 
uncle or his son &c. inherits the estate. — (Si.) Although 
no one can probably take another’s widow, on account of 
its being contrary to the dictates of the Skastra, yet 
if, by disregarding the prohibition, a person takes (such) 
widow as the last of the four sorts of wanton women, or 
tber first of the three sorts of remarried virgins — be is liable 
to pay the debt contracted by her former husband. As it is 
declared by Ndreda — “ There are seven other kinds of wo- 
men (widows), who are enumerated (below) according to their 
respective order. Of these, .three are virgin widows remar- 
ried, and four wanton women. A virgin whose valra has 
not opened, but who is polluted by (nominal) marriage 
only, if remarried, is called virgin widow remarried of the 
first kind. If guardians, according to the rules and customs 
of the country, give to another, a woman who has (already) 
commenced to have sexual intercourse, she is called a remar- 
ried virgin widow of the second kind. If, in the absence of the 
husband’s brother, a woman is given by her friends to a kins- 
man of equal class, she is called a remarried virgin widow of 
the third kind. If, during the life-time of her husband, a 
woman, who has bad child or, otherwise lives with another in 
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adultery through lust, she is called the first kind of wanton 
woman. If a woman, leaving the husband of her childhood, elopes 
with another man, and if she again returns to the house of her 
husband, she is called wanton woman of the second description. 
If, after the death of her husband, a woman notwithstanding 
their offer, abandons her husband's brothers and others, and 
leads a profligate life with another person through lust, she is 
called the third kind of wanton woman. If a woman, coming 
from another country, or purchased by wealth, or pressed by 
hunger and thirst, offers herself by saying “ I am yours,” she 
is called the fourth kind of wanton woman. The debts, con- 
tracted by the husband of the last kind of the wanton women, 
or the first kind of remarried virgin widows, shall be paid by 
him who. takes them.” Likewise another kind of persons taking 
a widow and therefore bound to pay the debt has alsobeenshown 
by him (Nareda.) — •“ If a woman, with immense wealth or with 
children, follows another man, he Bhall either pay the debt of 
her husband, or give her up in the same state.” “ With im- 
mense wealth,” i. <?., with wealth of great magnitude. More- 
over — “ He who takes the widow of a deceased, having nr? son 
and wealth, must bear her husband’s debt, since she is consi- 
dered his only wealth.” — (3.) The repetition of the word son 
(in the text) has been used to shew tho order (of the persons 
liable to pay.) — f4>.) That the provision, viz , “whoso paternal 
estate has not devolved upon other persons” has been set forth 
in the text to indicate, that where there are no assets left, of the 
many sons, he, who would have been entitled to participation 
(if there had been assets) is bound to pay the debt, not 
a blind (son) and the like, who are incompetent (to parti- 
cipate.) — (5.) By the words — “ Of a proprietor who has died 
without leaving a (capable) son” it is intended to indicate 
that if the great-grandson &c. of a proprietor who had left 
neither son nor grandson, partake of any assets, then they 
shall pay the debt, otherwise not. It has been (already) 
declared that a son and grandson must pay the debt, even if 

o 2 
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they do not participate in any assets, as Ndreda declares — 
"An undisputed debt of the grandfather, which has been 
successively dne by him and his Bons, but has remained un> 
discharged by them, shall be paid by his grandsons ; but it 
is not recoverable from a person who is fourth (in descent 
from the debtor.”) Now every thing is reconciled. 

Th# text Is ex- 24. Or it (the text) may be explained in this way.* It 
plained m another ,, , 

way, tho word has been construed to mean that, m default of the person who 
widow* meAD "’ s takes the widow, the son shall pay. But the phrase in the text 
( Putrahinasya RicMhina) that is, the person, who takes the 
widow of one, who has left no son — may he coustrned to 
mean that in default of him (son,) the person who takes the 
widow, should pay (the debt.) Because the word Ricktha 
means widow. It is declared in the Smriti — That "she 
(widow) is considered his only wealth.” And M he who takes 
his widow takes his wealth.” 

•Question* a* to 25. Here a question arises that these two (constructions of 

the inconsistency f # 

of the two cou- the text) are inconsistent with each other ; because (in the one 
structious of the cag(J jj. sa ; ( ] that) the son shall pay the debt in default of the 

person who takes the widow ; and (in the other case it is con- 
strued to mean that) the person who takes the widow shall 
pay tho debt in default of the son. (It follows therefore that) 
neither of them is to pay, where both exist. (It is answered 
Dl*cr«p*ncU« re* thus)— There is no inconsistency, because (the meaning is 
Mssded, that) the son shall be made to pay in default of the person 

who takes the last (kind) of the (wanton women,) SwairW, 
or tho first (kind) of the (virgin-widows remarried,) 
Punarbhu, or a widow with immense wealth and children ; 
and in default of the son, the person who takes the wealthless 
and childless widow, shall be made to pay (the debt.) Th» 
has been positively declared by Ndreda. " One who takes 


• Yid» tort Ho, LI&. p. HU 
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ibe assets, one who takes the widow, and the son, of these 
three, the person who takes the assets, is to bear the debt. If 
neither the person who took the widow, nor the person who 
received the assets, are in existence, the son (mast pay), and 
if the person who received the assets, and the son arc not in 
existence, the person who takes the widow (must pay.) (Its 
meaning is that,) when the three are co-existent, viz., the 
person who has received the assets, one who has taken the 
widow, and the son — ho who received the assets must pay 
the debt. If (of the above three) the person who has receiv- 
ed the assets and one who has taken the widow are not in 
existence, the son alone is to bear the debt. If (of the above 
three) the person who has received the assets and the son are 
not existing, the person who takes the widow is to bear the 
debt. The seeming inconsistencies, namely, that in the ab- 
sence of the person who has received the widow, the son is 
to bear the debt, and in the absence of the son, the person who 
takes the widow (must pay the debt)— is to be reconciled in 
the manner mentioned above, 

26. There may be another interpretation of the phrase Another inter- 
“ Putrahinasya Rickthina .” The person who receives the assets, ^^ t e 10n 
one who* takes the widow, and the sou, these three are (de- **?**■?* Kick- 

tkina, 

dared in the text) to pay the debt, but to whom ? (is the ques- 
tion) the implied answer is, that the debt should be paid to the 
creditor (himself.) If he (the creditor) be not alive, then to his 
son, &c. In default of the sou and the rest, to whom shall it 
he paid ? It is declared in answer to Putrahinasya Rickthina 
that is to Rickthc — kinsman who is entitled to inherit the pro- 
perty of the creditor who died (Putrahina) without son and other 
descendants. It is likewise (declared) by Nareda. “ The thing 
which is due to a Brahmin or to his descendants, if he or hia 
descendants are not alive, shall be made over to his (Sakullas) 
remote kinsmen, in default of them to his ( Bandhus ) cog- 
toates.” In continuation of this text it is said “ If there be 
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neither remote kinsmen, agnates nor cognates, -then (the 
thing) shall be made orer to other Brahmins, in default of 
them, it shall he thrown into water. 


Spcrrio* IV. 


On Sureties, fyc. 

1. The legislator next lays down certain prohibitions is 
connection (with the subject) of the prohibition of receiving 
loans from particular persons. 

LI I. To become surety, to be indebted, and to 
give evidence, is unlawful between brothers, between 
husband and wife, or between father and son, except 
where they are separated in property. 

2. Before the partition of property takes place, to become 
surety, to be indebted, and to give evidence between bro* 
thers, husband and wife, or between father and son, is de* 
clarcd invalid by Menu and other sages. On the contrary, 
they have prohibited them ; since if to become surety and to 
give evidence be allowed, they may ultimately cause a loss 
to the (common) property, and if indebtedness (between 
them) be allowed, it must be paid off (out of the joint fund). 

8. The rule (mentioned above) is applicable, where there 
is no consent of each other. But if there be consent ; “ to 
become surety, &c." (between brothers &c.) arc allowed even 
if they be joint. (But) after the partition (suretiship &c ) 
are allowed although there be no consent. 

Quwtioni m to Here a question arises — How is the prohibition as to 

th« coniiitoocy of suretiship &c. between husband and wife before partition 

the prohibiton re* r , , 

garding the Sure- cowisteiit ? Because the qualification “ except where they 
4 hu.J?d are separated in property" (ip the teat) is meaningless, for 


Brothers, hus- 
band and wife, 
fathers and son 
unless separated, 
prohibited to be- 
come surety for, 
to be indebted to 
and to give evi* 
dence against, one 
another. 

Menu and other 
sages declare the 
Invalidity thereof 
of such indebted- 
neps, &c. The rea- 
sons for such opi- 
nion given. 


The rule appli- 
cable where there 
is no consent, but 
not where there 
is consent. After 
partition, no con- 
sent is necessary. 
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there can be no partition between them. The absence of par- 
tition is declared by Apastamba . — "There is no partition 
(of property) between the husband and the wife.” (An- 
swered.) It is true that there is no division of the cere- 
monies performed with religious fire under Shruti and Smriti, 
or of the benefits derived by the performance of those 
ceremonies, but this is not true of all acts or things. It is 
thus that (the sage Apastamba) after premising that " there 
is no partition between the husband and wife” assigns the 
(following) reason for the interrogation — why is there no 
division? — "since by marriage, unity accrues in religious 
ceremonies as well as in benefits and also in " the receipt 
of things.”* Because from the date of the marriage unity 
in (religious) acts is ordained (by the sacred text.) " The 
husband and wife shall (jointly) consecrate the fire.” 
Therefore the joint right to consecrate the fire being 
established, unity in the ceremonies performed with such 
consecrated fire, accrues as a matter of course. Likewise by the 
(following) text of the Smriti — " The ceremonies according 
to Smriti (are to be performed) with the nuptial fire” — fhe 
joint right is surely (implied) in the ceremonies performed 
with the nuptial fire. Consequently it follows that the 
husband and wife acquire a separate right to do such acts as 
the digging of tank &c. which are not connected with the 
two kinds of fires. 

5. Similarly the aforesaid joint right of the husband and 
wife in the heavenly enjoyment &c. derived from religious cere- 
monies, is ordained (by the sacred text.) " They shall com- 
mence (to create) a permanent light in heaven &c.” By this 
it is to be understood, that in whatever religious ceremonies, 
the joint right (of the husband and wife) is (ordained), en- 

* lie expreuion “ receipt of thinga” is a general one. It may mean an 
* c 1«isition by gift or any other way I' may alro mean appropriation of thinga. 


and wife before 
partition, and the 
said questions an* 
swered. 


The «r<fo has 
also ownership in 
the husband’s pro- 
perty. 
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mitAcsiiakA. 


Question as to 
separation or uni- 
ty of interest, of 
husband and wife, 
and its answer. 


Three purposes 
for which sureti* 
ship is enjoined, 


CHA?. vl 


joyment of the benefits derived from their performance is t« 
be considered joint. But it must not be understood that then 
is joint interest even in the benefits derived from the digging 
of a tank &c. made with the consent of the husband. 


6. Here a question arises— Although there is a (separate) 
ownership in the property, still the unity of interest “ in receipt 
of things” is declared ; because during the absence of the hus* 
hand, (the guilt of)tbeft is not incurred by (the wifemaking) ne. 
cessary gifts. (Answered.) It is true that the ownership in the 
property is shown by this (text), but not the absence of parti, 
tion (between husband and wife) ■, because after declaring (in 
the text) “ in receipt of things” its reason is assigned (thus.] 
Since Menu and others do not hold that (the guilt of) theft 
is incurred by (the wife making) necessary gifts, i. e. } feeding 
guests and giving alms, &c., consequently she also has owner- 
ship in tho property, otherwise it would have been theft (on her 
part.) Therefore by the choice of the husband, but not of 
the wife, there may be partition between them, as it will be sail! 
hereafter. “ When the father, by bis own choice, makes all his 
sous partakers of equal portions, his wives, to whom peculiar 
property had not been given by their husband or by their 
father-in-law, must bo made participant of shares equal to 
those sons.* 


7. The sage next proceeds to explain suretiship. 

LIII. Suretiship is enjoined for appearance, fo 
confidence, and for payment. On failure of either f 
the first two, the surety (himself) in each case slw 
pay ; on that of the third, his *sons also must pay. 

8. The engagement with a third person for confidence 
called suretiship. It is divided into three kinds accordiui 


See text No. CXV 



ON SURETIES, &c. 
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to circumstances. They are as follow, — (First.) For appear- 
auce (that is to say) — “ I will produce him when (his) appear- 
ance will be required.” (Second.) For confidence, i. <?., give 
money to such a person on my confidence, ho will not deceive 
a ou ; because ho is the son of such a one, and ho owns a very 
good village, consisting of lands nearly the whole of which 
ii fertile. (Third.) For payment, i. e., “ if lie do not pay, I 
will pay the amount.” The phrase “ Surctiship is enjoined” 
is to be connected with each of the above three cases. “ If 
there be a failure” that is, if there be non-appearance or 
breach of contract. “ The first two &c.,” i. <?., Sureties for ap- 
pearance and confidence shall be compelled by tbe king to 
pay the full amount to the creditor. “ Of the third,” that 
is, of the surety for payment, his sons also shall bo compelled 
tn pay. (By the phrase) “If thdfe be a failure” (if is im- 
plied) that if the debtor does no&drcpay the debt through 
chicanery or on account of his insolvency. By the mention 
of “his sous,” it is meant that, the sons of the first two are 
not to bo compelled to pay. Likewise by the mention of 
“the sons” (ora/y), it is implied that the grandsons caqnot 
be compelled to pay. 


aiul the c licet of 
each. 


The sage, to clear this, declares — 


LIV. If a surety for appearance or for confi- 
dence die, the sons have not to pay ; in the case of a 
surety for payment the sons have to pay. 

11. If the surety for appearance or that for confidence is 
dead, their sons need not pay their father’s debt incurred 
on account of (such) surctiship ; but if the person, who 
binds himself for the payment departs this world, his sons 
Must pay, but not his grandsons. 


Declaration of 
the sago, as to the 
son’s lioii.liability 
for appearance or 
confidence, and 
liis liability for 
payment. 


Ditto. 


1 0. They (sons) ought to pay the principal, but not the in- 
■ cvrst, according to the text of Vyasa. “ The son of a son 


Sons should pay 
the principal ,vjLH 
interest, gr t ml. 
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tcrl' V b'r t thi ! ir sl,a11 ( in 8 cncral ) pay the debt of his grandfather, but the 
sous are not bouud son (only) sbidl pay the debt of his father incurred by bis 
" ! becoming a surety, (and both of them) without interest ; but 

it is clearly settled that their sons arc not bound to pay.” (The 
meaning is that,} the grandson must pay the exact amount of 
his grandfather’s debt other than that incurred for his be- 

O 

coming surety, and not the interest. Likewise the son shall 
pay an amount equal to his father’s debt incurred by his 
becoming security, without any interest. “ Their sons,” 
incans sons of a grandson and son, i. c., the great-grandson 
and grandson, if they do not inherit any property, need not 
respectively pay the general debt and the debt incurred by 
becoming surety. 


The text of 11. “Should the debtor be insolvent, and the surety Lave 
assets the principal only must be paid, and it is not required 
ins? lii.Uo to i>;iy hu pay the interest.” This Shi nil is to be explained thus — Tt a 
not iutor Jt where surety dies possessed of assets, then bis son shall pay only the 
th«c w assets. principal but not the interest. 


Iii case of pledge 
being taken lor 
the burctihhip for 
appearance, the 
sou must pay the 
debt incurred from 
the pi opurty taken 
in pledge. 


1,2. If (lie surety for appearance or for confidence biuJ' 
himself after taking sufficient pledge, then his sons also must 

pay the debt incurred by becoming surety, from the properly 

taken in pledge. As Calyayam declares, — “ Should a man 
become surety for the appearance of a debtor from whom h 
bad received a pledge (as bis own security,) bis son, on Uk' 
demise of bis father, may be compelled to pay the debt from 
the pledged property.” Here security tor appearance include 
a security Ibr confidence. “ Demise of father” means when the 
lather is dead or gone to a distant country. 


The mode of cn- 
foi cement v here 
there are many 
sureties. 

Ditto, accord- 
ing to their res- 
pective liabilities, 


13, If there ho many sureties, how shall tho payment 
be enforced? on this (subject) it is declared. 

LY. If there are several sureties, they shall pay 
the debt according to their respective liabilities. ^ 
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oil stand in the same shade, they shall be made (several- 
ly) to pay at the option of the creditor. 

1 1. If there are two or more sureties in one transaction, 
then they shall pay their proportionate shares of the debt by 
division. The words “ If they stand in the same shade,” mean 
if each of the sureties severally bear the resemblance of the 
debtor, that is, if the sureties for the payment have severally 
bound themselves to pay the whole debt, like the debtor, then 
the payment can be enforced from any one of them, as the 
civililur pleases. This rule also applies to a surely for ap- 
pearance and confidence, consequently the creditor can, select- 
ing any one of the sureties, who is able enough to discharge 
1 ho debt, request him to pay his whole debt, and such surety 
mu4 accordingly pay Uie whole debt, but not in liis propor- 


&c. — Creditor has 
tho option, whon 
they all si and un- 
der tho saino 
feliade. 

Ditto, in pro- 
portion of their 
fcharc of the debt 
by division. Ditto 
when they all 
stand under tlio 
same shade, 


1 innate share. 


1 5, If any one of the sureties, liable to pay the whole debt, 
goes to a distant country and his son he at home, then he (the 
sen) may he made to pay the whole debt (with interest) at the 
option of the creditor. If any one of such sureties dies, then his 
son ought to pay his father’s share (of the debt) without inter- 
C't. Similarly Ci ili/ai/aua declares — “ If anyone of the sure- 
tios, who have undertaken (to pay) the entire debt, he absent 
abroad, his soil ought to pay the whole debt ; hut if he dies, 
the son ought to pay only the proportionate share” of his 
lather (without interest.) 


Liability of tlia 
tfon of t\ Mirt'ty, 
who j^oos abroad 
or dius. 


Section V. 

On Contribution. 

1. The sage, having laid down the ruled for the payment of 
*hc debt incurred by becoming a surety, expounds the subject 
reimbursement of tho sum paid by the suich > 
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LVI. If the surety be compelled publicly to pay 


Liability of the 
debtor to the sure- 

ty who has bocii the debt due to the creditor, the debtor shall be forced 

publicly compelled ' 

to p»y- to reimburse him double the amount paid. 


Interpretation, 2. When the surety or his son being pressed by the creditor 
should he compelled by the king to pay the debt pub- 
licly, that is in tbe presence of all persons, the (princi- 
pal) debtor shall be made to repay double the amount to the 
surely. The debt (In question) must not be paid (without 
any pressure by the surety) i. e., by (voluntarily) appearing 
personally with tbe Lope of getting double tbe amount. As 
Nureda declares — “ If the surety, harassed by tbe creditor, 
discharge the debt, tbe debtor shall be made to pay twice as 
much to the surely.” 


Payment to be 
immediate. 


3. The above payment is to be made immediately without 
wailing for a particular time, such is tbe implied force oi 
the text being laid down separately. This rule applies to gold. 


Argument of the i 4. Here a question arises. Tbe text contemplates only (the 
ityimuit, payment of) twice the amount (without reference to time.) 

This maybe applied consistently with and notin contradiction 
ij the rule regarding payment by the efflux of (particular) 
time as propounded previously, just as in the case of the (enjoin- 
ed) sacrifice to be performed at the birth of a child, which is 
observed without any prejudice to the rule regarding impuri- 
ty.* Moreover, it it be said to imply immediate payment with 

# This argument of the commentator will not be understood by read* i 
without the following explanation— the reasoning is this— that it is enjoined 
in the Shastras that on the birth of a child a ceremony (called Patresti) is to 
bo performed.— Literally, it means that this ceremony is to be performed irn* 
mediately on the birth of a child.— But it is also laid down in the Sh&sfT<i$ 
that on the birth of a child, the father, and the mother &c. contract impurity for 
a certain number of days, and arc therefore incapable of performing any reli- 
gious ceremony. Therefore to obviate inconsistency, the first rule is construed 
to mean that the aforesaid ceremony is to«bo performed on the expiration of 
the period of impurity. 
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interest^ then in the case of female cattle, the payment of the 
principal only can possibly take place, because there is no pos- 
sibility of their offspring being born immediately. (Answered.) 

This is wrong. If (the text) — “ On clothes, grain and precious Uofutcil. 
metals, it (interest) may be in order four times, three times and 
twice as much as (the principal lent) is sufficient to make the 
debt (on account of suretiship) double &c. by the efllux of time, 
then the present text providing for the payment of double the 
amount becomes (quite) useless and in the case of female cat- 
tle if there he no offspring after the efflux of (a- particular) 
time, then they themselves only are to be given back. If 
the surety, after the payment of the thing, does not find the 
debtor for a time, then there may be offspring. Or it 
may he the case that (the debtor) shall make over the female 
cattle with their offspring which was begotten before. Con- 
sequently, the above argument is of no consequence. 

5. It is argued (again) that suretiship is entered through friend- Argument of 

ship, consequently any thing given by a surety, is nothing but Med!’ 1 ’™ 01 * 1, Re " 
a payment through friendship. There cannot he any interest 
on such a payment, unless a demand he made, as it is declared 
“ Whatever is gi\jpn through friendship, does not carry inter- 
est without demand. If after demand, the payment is not made 
it will hear interest five per cent.” Therefore although there 
he no demand, the payment through friendship will increase 
Irom the date of the payment by efflux of time as much as the 
principal. This is the object of this text. (Answered.) This is 
also wrong. Because this meaning docs not appear from the 
text. It is only shown by it (the text) that double the amount 
1H to be repaid. Consequently it lias been very well explain- 
ed, that the meaning of the above text is that double the 
amount should be repaid without reference to any particular 
period. 


* Vide text XXX IX. 
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Exceptions to 
this rule follow- 
ing- 


In the case of 
female cuttle, ic. 


Surety to he 10 
imbuiwl with 
highest rate of in- 
tci cat. 


Three fortnights’ 
time to be al- 
io wed to the sure- 
ty to produce the 
debtor. 

If the debtor be 
not produced with- 
in that time the 
surety must pay. 


Spco'al rules 
ivith rcgai d to 
sureties. 


G. The payment of double tbo amount is provided (by tlic 
above text.) The exceptions to it are declared as follows : — 

LVII. Female cattle, with their offspring, grains 
three-fold, clothes four-fold, and liquids eight-fold, 
shall be given. 

7. As the precious metals are io be paid two- fold, so female 
cattle, &c., shall be delivered with their iucrcasc as pro- 
vided in a previous' text which lias been already explained.' 1 ' 1 
The implied sense (of this text) is that if a surety is 
made to pay any thing ’ (to the creditor) the debtor must 
immediately make it good (to the surety) with the highest 
rate of interest (as provided, above) without reference to a 
particular period of time. 

8. When a surety for appearance is unable to produce the 
debtor at the fixed time, three fortnights* time should be 
allowed to find him (the debtor) out. 

'y, If within that time, the surety can produce the debtor, 
he is to be released, otherwise he is to b® compelled to pay 
the money due (from the debtor), as declared by Caiyayaaa. 
“ After the stipulated period, three fortnights* time should be 
allowed to find out the absent (debtor). If bo can pro- 
duce him within that period, the surety should be released. 
If on the expiration of that period, the surety cannot pro- 
duce him, be should be compelled to pay the* promised sum. 
This rule applies also, when (the debtor) 4 is dead.** 

10. [Cat y ay ana) has also pointed out certain special rules 
with regard to sureties. “ Neither the master (of a lender), 
nor his (professed) enemy, nor an agent of liis master, nor 


* Vide text XXXIX. 
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prisoner, nor a convict, nor one wlio is cursed, nor a coheir,* 
nor an intimate friend, nor hermits, nor a servant of the king, 
nor a religious anchoret, nor a person who is unable to satisfy 
tlie demand of the creditor, or to pay an equal amount of 
line to the king, nor one whose father is alive, nor one 
who is 1 self-willed, nor a man who is not well known, should 
ever be accepted as a surety for any transaction. ” Hermit 
or perpetual students in theology. 


SiicrroN VI. 

Pledges, llgpo/kcca/ion and Mortgages. 

1. There are two grounds for confidence in the invest- 
ment of money, first, a surety, second, a pledge, as it is said 
by Ndreda — “a surety and a pledge arc two grounds of con- 
fidence in it (the investment) Of these (two), the subject 
of suretiship lias been already explained. 

2, The legislator is now going to expound the rule 
relating to pledges. Whatever is kept in the possession of tjie 
creditor by the debtor for the confidence of the former, is 
called a pledge. It is of two kinds, namely, one for a stipu- 
lated period, the other for an indefinite length of time. Each 
o( these two again is sub-divided into two kinds. A pledge for 
custody only and for use, as is declared by Ndreda — “That, 
to which a (secondary) title is created is a pledge. It is 
of two kinds, that which is to be given up after a fixed time, 
and that which is to he retained until the debt is satisfied. 

* “ Coheir” “ a joint tenant with the ci editor or debtor.” — llafnttcara. The 
author of “Ratnacam" reads Aniamsina instead of Alyantarasina. The mean- 
of the former is pupils, literally apprentices ; disciples. “ A servant of the 
ting, means one employed by the king, that is, his minister and the rest. 

One who is self-willed, i. e., one who is solely guided by own will and not 
i*y a consideration of circumstances : consequently his incapacity for civil 
aftuis is the objection against him." 


Surety and 
pledge, the two 
giounds of conli- 
donco in imcal* 
meat. 


Pledge defined. 



m 


Explanation of 
the text nf Nareda 
quoted above. 


Difference be*« 
tween the four 
sorts of pledge. 
Explained. 


If the pledge 
is not redeemed 
when the debt has 
doubled, it is for- 
feited, 


A pledge for a 
stipulated period 
is forfeited at the 
expiration of the 
time. 


A pledge for 
nso 18 uever for- 
feited. 
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It is* again declared to be of two sorts, i. e., for custody and for 
use.” “ To be given up after a fixed period” (as, for instance, 
when the pledgee says) at the time of delivery ff at such a 
time, namely, on the date of the ceremoriy of illumination, &c,, 
this pledge will be redeemed by me, otherwise it will become 
your absolute property.” The pledge must be redeemed 
within the time thus fixed. <f To be retained until the debt 
is satisfied” i. e., so long as the payment is not made, the pro. 
perty is to be kept in the custody of the creditor without any 
reference to time. This is a pledge for the redemption of 
which no time is fixed “ For custody” means that the thing 
pledged is to be kept (hut not enjoyed.) 

3. Now the legislator expounds the difference between 
the four sorts of pledges described above. 

LVIII. “ The pledge is forfeited,” if it is not 
redeemed when the debt is doubled. The pledge for 
a stipulated period is lost on the expiration of that 
period. The pledge for use is never forfeited. 

4. If the pledge is not redeemed when the debt 1i,h 
doubled itself by the accumulation of interest, the right of 
the debtor in the pledged property ceases and becomes 
vested in the pledgee. 

5. “ A pledge for "a stipulated period” is forfeited, only 
on the expiration of the time within which it was agreed 
to he reclaimed, whether this happens before or after the 
debt has become double. 

0. <l Pledge for use” moans a field or garden, &c., the 
produce of which is to ho enjoyed by the pledgee, This is 
never forfeited. 
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7. “ The pledge for a stipulated period is lost on the 

, , are forfeited and 

expiration of that period.” Shows that pledges for a stipu- what sorts of 

lated period, whether for custody or for use, arc forfeited on forfeited?* 01104 b ° 

the expiration of that period, and the portion, “ a pledge for 

use is ever forfeited.” Shows that a pledge for use for which 

no time has been fixed, is never forfeited. The remaining 

portion — “ a pledge is forfeited,” is to be applied only to a 

pledge for custody for an unlimited period. 

8. Although forfeiture is contemplated, when the debt is When does the 

doubled, and when the fixed period has expired, (the creditor) absolutely entitled 
should wait for fourteen days under the text of Vrihaspati. lodged 

“Gold having doubled, and the stipulated period having ex- 
pired, the creditor becomes owner of the pledge after the lapse 

of fourteen days. If the debtor repays the amount within that 
time, be shall get back the pledge.” 


9. A question arises that “ the pledge is forfeited,” is not 
consistent ; because there is neither a gift nor sale &c. by which 
the right of the debtor can cease ; neither there is an acceptance 
nor purchase, &c. by which the right of the creditor can accrue ; 
and that it is also contrary to the text of Menu . — “ How- 
ever loug the time may be, neither an assignment nor a sale of 
a pledge, can be made.” “However long the time may be,” 
means, for whatever length of time the pledge has been (in the 
custody of the pledgee.) “ Assignment,” pledge to a third per- 
son by the pledgee. Hence, by the prohibition of assignment 
and sale, it is evident that the right of the pledgee docs not ac- 
crue. Answered. It is a well known popular notion that a 
transfer by pledge is a qualified cause of the loss ofn-li, j and 
acceptance of the pledge, a qualified cause of the creation of 
right. Consequently after the debt has doubled, and the stipu- 
lated time has arrived, the right to satisfy the debt ceases, and 
by virtue of this text the debtor’s right is lost for ever, and 
that of the creditor accrues. Nor is it contrary to the text 


Apparent, in- 
consistency of the 
above doctrine 
with the text of 
Menu and with 
the principle of 
the law of sale or 
of gift explained. 
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True meaning 
of the text of 
Memi ia not dif- 
iereut. 


When the ere* 
ditor or pledgee is 
not entitled to in* 
terest and when 
he is to make 
good the pledged 
propci ty* 


The debt shall 
hear no interest if 
the pledgee uses 
copper vessels &c. 
kept in pledge for 
custody, and also 
if the pledgee 
renders by use 
unfit a thing or 
an animal in the 
case of a pledge 
for use, 


of Menu, “ after no length of time neither an assignment nor 
a sale of the pledge can be made.” For this is said by the 
sage ( Menu ) on the subject of a pledge for use, as he com- 
mences by saying — “If he take a beneficial pledge, he must 
have no other interest on the loan.” 

10. Hy the prohibition (in the text of Menu ) against an as- 
signment or sale of a pledge for use, even after a great length 
of time, it is implied, that, the pledgee does not acquire any 
right. It is also said here — “ A pledge for use is ever forfeited” 
With regard to a pledge for custody'’, Menu has dealt with it 
separately', — “ No pledge is to he used by force ; the pawnee so 
using it, must give up his whole interest." Here also it will be 
slated — “ If a pledge for custody only he used, (the debt) shall 
hear no interest." The passage “ a pledge is forfeited, if it 
he not redeemed when the debt has doubled," refers only to a 
pledge for custody, and so there is no inconsistency. 

Moreover — 

LIX. If a pledge for custody only be used, (the 
debt) shall bear no interest, as well as in cases 
in which a pledge for use has been damaged ; a pledge 
spoiled or destroyed otherwise than by the acts ot 
God or of the King, shall be made good (by the 
creditor.) 

11. If copper vessels, &c. kept in pledge for custody be used, 
then (the debt) shall bear no interest. Even if the use bear 
an insignificant proportion to the amount of interest due, still 
the latter must he given up, because (by the unauthorised use) 
of the thing pledged, the contract is broken ; similarly in d ,e 
case of a pledge for use with interest, if (the subject ol) the 
pledge he a bullock or a copper vessel, &c., by the use of 
which benefit is derived by the pledgee, thcro shall be 110 
interest if the thing pledged is rendered unlit for use. 
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12. The copper vessels &c. being “ spoiled” — i. e, — render- 
ed unserviceable by perforation or breakage, must be returned 
to the debtor after being restored to its former condition by 
repair. If a pledge for custody only becomes unserviceable 
(by the negligence of the pledgee,) it must be made good by 
repair. But if it is used, the interest must also be forfeited. 

13. If a pledge for use is spoiled, then, either it should be 
returned after being restored to its former condition, or, 
in case there be any stipulation for interest, it is to be 
given up. “ Destroyed,” totally lost. This also must be made 
good by payment of value. The pledgee, on the payment of 
the value, gets his principal with interest. If he fails to 
pay the value, then the principal is to be forfeited, as it is 
evident from the text of Nareda. “The principal (debt) 
shall be lost, if the pledge is destroyed otherwise than by 
acts of God and of the King.” 

1 1. “Acts of God,” i. c.— fire, inundation and revolution 
and the like. Acts of the king must not be in consequence of 
the (pledgee’s) own fault. On the destruction of the pledge, 
caused by acts of God and of the king, the debtor rrtust 
either repay tlie principal with interest or he must give an- 
other pledge in lieu of the one destroyed, as it is said. — “ The 
(mortgaged) land being carried away by a stream, or being 
seized by the king, another pledge must be delivered or the 
sum (lent) must be repaid.” The passage — “The (mort- 
gaged) land being carried away by a stream” is (used) to in- 
dicate any act of God. 

Moreover— 

LX. By the acceptance of a pledge, the validity 
thereof is established. If it be spoiled though care- 
fully kept, either a substitute must be given in pledge, 
or the creditor must be repaid the amount of debt, 

. < 1 * 


A pledged pro* 
perty if rendered 
unsei vieeable by 
negligence must 
be restored to its 
former condition 
nnd there shall 
also bo no interest 
if the property has 
boon used. 

A pledged pro- 
perty if destroyed 
must be made 
good by payment 
of the value there- 
of. 

Debt not reoo* 
vorable if the 
pledge is destroy r 
ed otherwise than 
by an act of God 
or of the King, 


Acts of OocI 
defined, and who 
is liable in the 
pledged property- 
being destroyed 
by an act of God 
or of the King. 


Validity of a 
pledge established 
by ltd accrptaace. 



m 

The word ac< 
ceptance explain- 
ed, and the mode 
of rendering dif- 
ferent kinda of 
pledges valid, dis« 
cussed. 


AVhen a new 
pledge is to be 
substituted for the 
old one, or when 
the debt is to be 
liquidated. 


Debt contracted 
on the pledge of 
character or reli- 
gious merit, must 
be paid with inter- 
est even if it is 
swelled up to two- 
fold. 


Interpretation of 
the word “ charac- 
ter;* 


MITACSHARX. chap. VI. 

15. “ By acceptance” — i. e. — by actual possession and enjoy, 
ment of a pledge for custody or use, the hypothecation is render- 
ed complete, not hy the mere attestation or execution of 
a written contract, neither by mere indication (of intention.) 
Thus it is said hy Narecla — “ A pledge is of two kinds. (1) of 
moveables and (2) of immoveables. Both are valid, if there 
is possession or enjoyment, otherwise they are invalid. The 
object is as follows : — The text — “ In the case of pledges, (of 
both descriptions,) acceptance (hy gift,) or purchase, those that 
arc prior in date are valid.” Is explained thus : — A prior sale 
&c. being accompanied with possession, becomes valid. If 
they are without possession, they are void even though they 
he prior in time. 

16. If the pledge, though carefully kept, and unchanged 
in character, becomes insufficient in course of time to 
fetch the principal with interest, another pledge must he 
delivered, or the debt must he paid to the creditor. By say- 
ing — “ If it be spoiled, though carefully kept,” it is intimat- 
ed that, the pledge must bo kept with care. 

17. The exception to the text. — “ A pledge is forefeited, if 
the debt is doubled,” is as follow s : — 

LXI. A debtor must be compelled to pay with 
interest the thing received by him on the pledge of 
his character or religious merit : and he should be 
compelled to repay double the amount received by 
him on his plighted word or solemn affirmation. 

18. “Character” i. e. } good conduct “ The thing received 
on the pledge of his character,” means the thing received oil 
the faith of the good character of the recipient. This applies to 
cases in which the creditor receives on the faith of liis character, 
a security more valuable than the thing lent, as to cases in 
which the debtor receives on the faith of his character a loan 
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more valuable than the thing pledged as security. In either 
of thesa two cases, the king must compel the debtor to pay 
the debt with interest. The meaning is that even if the 
debt becomes double, a pledge of this character shall not bo 
forfeited, but the whole amount though double must be paid. 
“ Received by him on his plighted word” the meaning is this : 
if at the time of the delivery of pledge, there is promise to 
this effect that, even if the amount becomes double, it shall 
he repaid, but the pledge will not be forfeited, the king (in 
such cases) shall compel the debtor to pay double the amount. 

1 9. According to another interpretation, the character itself 
is the subject of the pledge. The word character means, the 
merit earned by performance of religious rites, such as oblu- 
tion in the Ganges, the use of sacrificial fire, and the like. 
If a loan is received on such a pledge, i. e., on the pledge of 
religious merit, the debtor must repay double the amount, 
hut the pledge will not be forfeited. 

20. In connection with the subject of pledge a different sub- 
ject is treated of through the words ff or solemn affirmation.” 
If in order to complete a purchase, sale, &c., a condition 
is made and a ring or the like is given to another, the 
party violating the condition must pay double the amount. 
Rut if the party who gave the ring or the like, fails to 
fulfil the condition, he will only lose the thing given. If the 
other person (with whom the ring, &c. is kept) fails to fulfil 
the condition, he must pay double the value of the ring, &c. 

Moreover— 

LXII. To the debtor who comes to redeem his 
pledge, the creditor must restore it, otherwise he will 
punished as a thief ; and if the creditor is absent, 
the debtor may pay the debt to his confidential agent, 
a od take back the pledge. 


If on pledge of 
a trifling amount, 
loan is contracted, 
on confidence of 
mutual characters, 
the debt even if 
douhle with inter- 
est, must be en- 
forced. 


Another inter* 
pretation of the 
text* 


Ditto* 


Where is the 
creditor to restore 
the pledge and to 
whom is the debt- 
or to pay the debt 
in the absence of 
the creditor. 
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Creditor cannot 
detain the pledged 
property when the 
debtor is willing 
to redeem the 
flame on payment 
of the debt. 


How is the debt- 
or to proceed in 
case the creditor 
or in liis absence 
his agent refuses 
to receive pay- 
ment. 


Debt not to bear 
iulereot from the 
date when the va- 
lue of the piopeity 
is ascertained. 


How is the cie. 
ditor to proceed if 
the debtor docs 
not come on or 
after the (lay when 
the debt becomes 
double. 


The procedure 
to be adopted by 
the creditor pres- 
cribed. 

Ditto explained. 


21. The creditor must release the pledge to the debtor 
who comes to redeem it by payment of tbe debt , he, (the cre- 
ditor,) must not detain it in expectation of getting more in. 
terest. “ Otherwise”—?, e . — on his refusal to release, lie will 
bo punishable as a thief. If the creditor is not at home, the 
debtor, having paid the debt with interest to the confidential 
agent of the creditor, may take back bis pledge. 

22. In case the creditor is absent, and liis confidential 
agents do not accept the money, or if tbe creditor is absent and 
the debtor wishes to pay the money by the sale of the pledged 
property, what is to be done ? On this point, it is declared— 

LXIIIft. Or it may remain where it was, with, 
out interest (on the debt) ; the value (of the thing 
pledged) on that date being ascertained. 

23. The pledged chattel, being appraised, may be kept iu 
tbe creditor’s possession without any interest. Thenceforward 
the principal (though not paid) will not carry interest, 
until the creditor releases the pledge on receipt of the money, 
or until another chattel of the same value is substituted by 
tbe debtor. 

2 1. If at the time when the loan was contracted, it was 
stipulated that, even if the debt be doubled, the pledge will 
not be forfeited ; and subsequently tbe debt becomes double, 
but the debtor is absent, what course is to be adopted by tbe 
creditor? On this (point) it is declared — - 

LXIIIA “ If the debtor fail to come, the creditor 
may sell (the pledge) before witnesses. 

25. If the debtor be not present, the creditor may recover his 
dues by tbe sale of the mortgaged property before witnesses, 
and his (the debtor’s) confidential agents, This is optional 
with the creditor, as implied by the word (va) used in the text 
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2G. If there was no such stipulation at the time when the 
loan was contracted, namely, that the pledge will not be lost 
even if the debt becomes double, then, the pledge will be 
lost, under the text—" The pledge is forfeited if it is not 
redeemed when the debt is doubled.” If there be such 
a stipulation, then the text under consideration will apply. 

27. Special provision is made with regard to a pledge for 
use, which is as follows — 

LXIV. “ If the debt secured by the pledge has When and how 
doubled, the pledge shall be released ; provided the bo" released, 
(value of the) usufruct of the tiling pledged be double 
(the amount of) the loan. 

28. If the money invested becomes double with the in- . Tll ° 2 explana* 

tions of the above 

tcrest agreed to be paid (by the debtor,) and if that amount text given. 

is realized from the usufruct of the pledged property, the 

creditor must release the pledge. Or it may mean, that 

where the property pledged has not been used by the creditor, 

either because there was a stipulation, at first to the eilect, 

that the creditor will uot take possession of the property 

pledged, until the debt becomes double, or for any other 

reason, the creditor will then take possession, and alter 

realizing double the amount of the loan from the usufruct, 

shall release the pledge. If the creditor has realized anything Uofmnl of an y 

. . . amount realised 

m excess of double the amount of the principal, that also by the creditor iu 

should be returned. Because tins text was intended to provide th« amountllf'the 


for the liquidation of the principal debt with interest from j)*" 


lumtgao, debt to 

made to the 

the usufruct of the property. A pledge of this sort is called dcl> , fc „ m / 

, i L j in “ k&lutyadki" tic* 

the people “ kshayatlhi” that is, a pledge by the enjoyment fined, 
ol which the debt is liquidated/* 


* Vide Text LVI1I. 

TIig term hshayadhi is composed of two words “ ksfatt/a" destruction and 
a P^dge, meaning thereby a sort of pledge by the enjoyment of which 
l Ju th the principal and the interest arc destroyed. 
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The creditor is 
to retain posses- 
sion of the pledge 
till the principal 
is paid even after 
the principal has 
doubled where 
there is a promise 
that the pledge 
will be enjoyed in 
lieu of interest. 


29, Where there is a promise that the pledge will be enjoyed 
in lieu of interest, then even after the principal has become 
double, the pledge cau be used till the principal is repaid, 
This has been clearly declared by Frikaspati — “ If a pledge 
given for use, be for the payment of the principal and interest, 
the debtor will get it back after the fixed time. (If the 
said pledge be for the payment of interest only,) then the 
debtor can redeem it by paying the principal. If the usufruct 
exceeds (the rate of interest,) then the creditor cannot get the 
principal, and (if the usufruct is not sufficient to make good 
the interest,) the debtor shall not be entitled to redeem the 
pledge, except by consent.'” The meaning of this text is this, 
— “ Pledge given for use” is a mortgage, the usufruct of which 
is allowed to be enjoyed. This pledge is divided into two 
sorts j first, a pledge for the liquidation of the principal, and 
interest, secondly, a pledge merely for the liquidation of the 
interest. Of these (two sorts) the pledge for the liquidation 
of the principal and interest may be redeemed by the debtor 
after the expiration of the stipulated period. The meaning is, 
that when the principal with interest has been realised by the 
creditor from the usufruct, (the debtor) is entitled to redeem 
it. But if the use of the pledge is allowed in lieu of in- 
terest only, the debtor will be entitled to redeem it on pay- 
ment of the principal. An exception is declared in the text 
— “ If the usufruct exceeds &c.” If the pledge yields more 
than the amount of interest, the creditor is not entitled 
to get back the principal, i. e., the debtor will get back the 
pledge without paying the principal. In case, the usufruct 
is not sufficient to meet the amount of interest, then the 
debtor cannot get back the pledge even on payment of 
the principal. The meaning is, that the debtor can get it 
back by paying the balance of the interest also. Again an 
exception to both the last-mentioned cases is declared “ ex- 
cept with each other's consent.” Where there is no mutual 
consent of the debtor and creditor, the last two provision 
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me to be followed. But where they are agreed with one 
mother, the creditor may enjoy the pledge though it is a 
valuable one, till the principal is repaid, and the debtor 
may take back the pledge, although it is worthless, merely, 
on payment of the principal. 
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Tlio above ex- 
plained. 


CHAPTER VII. 


Section I. 

On, Deposits, 

LXV. A thing enclosed in a vessel, which the 
owner delivers to another, without disclosing wlnit 
it contains, is called npanidhi or deposit, and must be 
restored in the same condition. 

1. “ Vessel, a casket or the like, containing that which is 
to be deposited, the thing contained therein under seal, which 
the owner confidentially delivers to another for safe custody, 
without mentioning its form, quantity or the like, is called an 
7 ipauidhi. As it is declared by Ndreda — “ Where a man bails 
any of his effects under a seal without mentioning its quantity 
and kind, it is considered an v.pauidki or deposit, but the wise 
call it ni/iskapa or specified deposit.” “And must he restored 
in the same condition,” means, the person with whom the 
thing is deposited, must restore it to the depositor marked 
with the seal as before. 

2. An exception to this is declared as follows : — 

LXV I. Eut he shall not be compelled to replace 
it, if it is lost by the act of Clod or of the king, or if it 
is taken away by robbers. 

3. “ That” means, vpnuid/d or deposit. If' it be lost by 
the act of the king, by accident, water or the like, or if it ^ 
stolen by thieves, the depositary shall not he compelled to 
make good the loss. The owner’s property will be lust, 
there be no fraud (on the part of depositary) — As it is stated 
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)>y N drain- — et What is lost, together with the property of the 
depositary, is lost to the depositor ; so if it ho lost by the act 
of God or of the king, unless there was any fraud on the 
part of the depositary.” 

An exception to this is as follows 

LNVI«. When the deposit is lost after a de- 
mand for restitution has been made without success, 
the depositary is to be compelled to make it good and 
to pay a fine of equal value. 

4. If the depositary did not return the deposit on demand, 
and it is subsequently lost by the act of the king, &c., shall 
be compelled to make it good by paying the value to the 
owner, and to pay an equal amount of fine to the king. 

i). The author next propounds the fine to be indicted on 
the depositary who enjoys deposit. 

LXVII. If the depositary, of his own accord, 
use the thing deposited, he shall be amerced, and 
compelled to pay the price of the thing with interest. 

(5. “ Of his own accord” that is, without the consent of the 

owner. “ Use the thing deposited” enjoys it or derives any 
profit by investing it, &c. Snell a depositary shall ho fined in 
proportion to the enjoyment and use, and he must be com- 
pelled to restore the deposit with the profit to the owner. 
If it lias been appropriated, then it must he restored with the 
interest. If it has heen invested, it must be restored with 
the profit derived from the investment. 

The extent of the profit is declared by Cali/uyana— 
f ‘ A deposit, the balance of interest, the price of commodities 
purchased and sold, not paid after demand, shall hear 
interest at the rate five in the hundred.” This rate applies 
h> the case of enjoyment. In the case of waste, caused by 
negligence or carelessness, a special rule has been laid down 

n i 


When Uio do 
posit ran bo re< 
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Explanation of 
the above. 
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Different kinds 
of deposit, y z,, 


Yaehita, Amva - 
7 /? far, Nyasa, 
Niks ftepa, detined 
and explained. 


by the same sage (Cafgdgana) — “ For a thing enjoyed, the 
depositary shall be compelled to pay the price with interest ; 
for a thing neglected, the value only ; for a thing lost by 
carelessness, something less/’ “ Something less” that is less 
by one-fourth of the value. 

8. The author next declares that the rules for this des- 
cription of deposit will hold good in the case of things 
borrowed, &e. 

LXVIk. This is the rule respecting a loan for use 
( yttchiia ) a deposit for delivery ( anwahita ) a deposit 
unspecified (ngasa) and an open bailment (mfa/iqm) 
and the like. 

9. Clothes, ornaments or the like borrowed (from another) 
at the time of marriage or other festival, are called gachila, 
Anwahita , that is, a thing kept as a deposit in the hand of a 
person, who again makes it over to another man, with the 
direction “give it to the owner.” If a thing, after it is 
shown to the head of the family, is left with the other 
members of the family, in his absence with directions to make 
it over to him (the head of the family) it is called Ngasit. 
If any thing (under the above circumstances) be left in the 
presence of the head of the family, it is called Nihhejut. 
(In the text) the words “ and the like” include gold, &c. 
made over to the goldsmith, &c. for preparing bangles ami 
the .like, as also things mutually given to each other with 
the direction, “ let this property belonging to me he kept by 
you, and let that property belonging to you he kept by me/’ 
as fidreda declares — “This very law is observed in the case 
of loans received on asking, deposits for delivery and the 
like, bailment with artists, deposits and bailments on mutual 
trust.”— In all these cases, (i, e.) loans received on asking &e. 
the law laid down for deposits will apply. 
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CHAPTER YIII. 

OP WITNESSES. 


Section I. 

1. It has been declared, that evidence consists of written 
proof, possession, and witnesses. That of possession has 
already been defined. The nature of oral evidence is now to 
he declared. A witness may be either from seeing' or hear- 
ing, as has been declared by Menu : “ Evidence of what has 
been seen or of what has been heard is admissible.” They 
are two-fold ; a witness made, and a witness not made : a 
made witness is one nominated to give testimony : a witness 
not made is one not so nominated. 

2. The made witness again is divided into five classes, 
and the witness not made into six, making in all eleven 
descriptions, as has been declared by Ndretla : “ Eleven 
descriptions of witnesses are recognized by the learned in 
law, five of which are made, and the remaining six arc 
not made.”* Their distinctions also have been declared 
by him : “ A witness by record, by memory, by accident, 
by secrecy, and by corroboration.” f These are the five 
classes of made witnesses : the nature of the witness by record 
and the rest has been defined by Cdtjdyima. 

3. f< One brought by the claimant himself, and whose 
name is inserted in the deed, is called a witness by re- 
cord ; a witness by memory is without record.’’^ He also 
has given an explanation of the witness by memory without 
rocord : <f The witness who for the purpose of greater pub- 
licity having witnessed a transaction has been repeatedly 

* Vivddatandava, 

t Vivddatandava and Smritichandried* 

I Vivddulaiidava, 


Witnesses may 

bo by seeing or 
hearing, and may 
be either made or 
not made. 


Eleven classes 
of witnesses, live 
made and six not 
made. 


Definition of 
made witnesses. 
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‘Definition of wit- 
nesses not made. 


Qualifications k 
number of wit- 
nesses, 


reminded of it by Hie claimant, is termed the witness hy 
memory.”* lie who fortuitously arrives at the time of 
a transaction, and is cited as a witness, is termed a witness 
by accident. A distinction lias been propounded by him 
between these two descriptions of witnesses, although they 
are both unrecorded : “ Two witnesses for the substantiation 
of a claim are termed unrecorded, one intentionally brought, 
and one accidentally coming.” One who standing concealed, 
is caused to bear distinctly the defendant’s words by the 
claimant, for the purpose of establishing his allegation, is 
termed a witness by secrecy .’’f One who subsequently 
confirms the testimony of witnesses, whether bis information 
be mediate or immediate, is termed a witness by corrobora- 
tion/’J 

4. The six descriptions of witnesses not made have also 
been defined by Narnia : A townsman, a judge, a king, one 
authorized to manage the affairs of the parlies, one deputed 
by the claimant, and (in family disputes) persons of the same 
family are also to be considered witnesses.” |[ Hero the term 
judge is intended to include the scribes and assessors, from 
this verso: “When a king investigates a suit, the witnesses 
are declared to be the scribes, judge, and assessors in succes- 
sion. ”§ 

5. lie next declares the qualifications and number of wit- 
nesses : 

LXVIII. “ Religious, generous, of honourable 
family, speakers of truth, eminent in virtue, candid, 
having sons, wealthy. 

* Vh'tidatandava. 

+ ibid. 

X Ndrcda, cited in the V iva'datandava, 

|| Vim'datandava , Smritkhandrm\ 
g Ibid. 
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LXIX. And in number three, are to be consider- 
ed witnesses: conformers to revealed and written 
law, according to tribe and order, or all [in the cases 
of all]"* 


6. Religious,— addicted to piety. Generous , — habituated 
to making gifts. Of honourable family,— descended from 
a noble stock, Speakers of truth , — accustomed to veracity. 
Eminent of virtue, — not preferring tbeir temporal interests. 
CanduJ, — not deceitful. Having whs, —possessed of male off- 
spring. Wealthy,— possessing much gold and other property. 
Conformers to revealed and written lam, — punctual in the 
performance of indispensable and enjoined ceremonies. Such 
persons being three iu number, are to bo considered wit- 
nesses. Three, — that is, a number not less than three ; there 
cannot be less than three, hut any excess above that number 
is optional. Such is the meaning. According to tribe, — that 
is, not differing in tribe; tribe, such as the Moordhahushiktas 
and the like, whether in the direct or inverse order. Thus 
Moordhahushiktas are witnesses in the cases of Moordhalu- 
s/tillasj so also in the cases of Amhushthas and others. This 
rule obtains also according to the order, that is, not different 
in order. Order, — the Brahuuuieal order and the like. Thus 
Crahmins of the qualifications and number above-mentioned 
arc witnesses for Brahmins, and the same with Cshetryas and 
the rest. So also women should be made the witnesses of 
women, as Menu has said : “ Women should regularly he 
witnesses for women ”f But where they cannot all be pro- 
cured of the same tribe or order, Moordhahushiktas and the 
w&t, and Brahmins and the rest, may be made witnesses in 
the eases of each other. 


Explanation of 
the preceding text. 


* ^o f jmjavjalcij(( 7 cited iu the 1 \//a ert h a 'rctm ft// ucha, I ica'dalciiidcua* 
t Mi $ } § G3. cited in the Ya 
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competency. 
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rompetent by rea- 
son of interdict. 


Tly reason of dc- 
linqucLey. 


Vy reason of 
contradiction. 


7. In the absence of witnesses of the description above 
specified, for the sake of distinguishing others not positively 
prohibited, it is necessary to define those who are incompe- 
tent witnesses, they have been declared by Na'reda to be of 
five descriptions : “ By those skilled in the law, witnesses who 
are incompetent have been found to be of five kinds.”* 

8. “ By reason of interdict, of delinquency, of contradic- 
tion, of self-appointment, and of intervening doceaso.”f 

9. Those who are incapacitated by reason of interdict 
arc next stated : “ Learned students, religious devotees, 
superannuated persons, ascetics, and the like, arc those 
incapacitated by interdict; not from any other cause.”! 
Religious devotees arc Vanaprusthas. By the term “ and the 
like,” is meant persons disobedient to their father, &c., as 
Sanc/ia has said : “ Persons disobedient to their fathers, 
residents in the families of their spiritual preceptors, ascetics, 
inhabitants of the forest, and devotees, arc incompetent 
witnesses,” || 

10. Those who are incompetent by reason of delinquency 
are next treated of: “ Thieves, public offenders, irascible 
persons, gamblers, cheats. These arc incompetent from 
delinquency : there is no truth in tliem.”§ Irascible persons, 
— those subject to anger. Gamblers , — those who play with 
dice. 

11. The characteristic of witnesses incompetent from con- 
tradiction is next declared by him [Ndreda :) “ Of witnesses 
recorded and summoned by a litigant party, should one utter 


# Yh'a'datandaca And Smritichandrica'. 
t Ibid. 

I Ibid. 

II Ibid. 

§ X(i c ’it, cited iu tbe Swrilichanclrif’. 
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a contradiction, all arc rendered incompetent by that contra* 
diction.”* 

12. The nature of witnesses incompetent by reason of 
self-appointment is next set forth. “ He who not having 
been indicated, comes and offers his evidence, is techni. 
cally called Scoochee , or spy.” Such testimony is not avail- 
able”! 

13. The description of witnesses incompetent by reason 
of intervening decease is next given : <c llow can any person 
give evidence touching a claim, the nature of it not having 
been communicated, and the claimant not being in exist- 
ence ? Such a person is an incompetent witness by reason 
of intervening decease.”! The meaning is this : as to what 
claim or in whose behalf shall the witness depose, the plain- 
till' or defendant not being in existence, or being dead, the 
claim not having been preferred, and the nature of it not 
having been explained by the parties to the witnesses, and 
they not having been desired to bear witness in the'mat- 
ter? These, then, are incompetent witnesses by reason of 
intervening decease. 

14. But when sons or others are instructed by a father 
or other person at the point of death, or even in health, to 
give evidence in a certain matter, they may he witnesses 
after decease, as Ndreda has said : “ After the death of the 
claimant, except those instructed by him on the point of 
death.” || Also, “ A witness may give cvidcuce in a matter 
touching the six species of bailments [the claimant being 


# Cat yd y ana, cited in the Vyacalidramayuclia, &mriiichandvkd% 
t Ndreda, cited in the SmrUichandricd, 

$ Ibid. 

II Ibid, 
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dead,] a just claim having* been communicated by one not of 
unsound mind.”* 


15. ^Otber incompetent witnesses have also been cnumc. 
rated : 


LXX., LXXL “ A woman, a minor, an old man, a 
gamester, an intoxicated person, a madman, an in- 
famous person, an actor, an infidel, a forger, one deform- 
ed, degraded from cast, a friend, one interested in the 
subject matter, a partner, an enemy, a robber, a public 
offender, one convicted, an outcast and others, are 
incompetent u witnesses ”f 

1G. A woman,— a term of obvious import. A minor,— 
one wlio has not attained years of discretion. An old man,— 
one whose ago exceeds eighty years. By the term old, learn- 
cd students, and those excepted in other texts arc indicated. 
A gamester, — one who plays with dice. An intoxicaktl 
person,— with liquors and the like. A madman, — one under 
planetary influence. An infamous person,— accused of the 
murder of priests or other similar offences. f An actor,— a 
dancer. An infidel,— an atheist or the like. A forger,— one 
who fabricates documents. One deformed,— destitute of an 
car or other organ. Degraded from caste, — a slayer of a 
Brahmin or other similar criminal. A friend,— aw intimate. 
One interested in the subject matter , — having an interest in 
the point contested. A partner,— one engaged in the same 
business. An enemy , — a foe. A robber, — a thief. A public 
offender , — oue relying on his own violence. One convict^ 


• Ndrcda, cited in the timr It i chan dried 
+ Yajnyawalcya, cited in the Vyavahdramoi/uc' ha, 

$ Ndrcda, cited in the hut Ydjnyamlcya in the Ty®* 

Mrmvyiic'ha. 
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—one whose falsehood has been proved. An oulcasl, — one 
deserted by his relatives. 

17. By the term “and others” is indicated those incom- 
petent witnesses who are pointed out in other texts also. 
Incompetent witnesses, by reason of delinquency ; incom- 
petent by reason of contradiction, and by reason of self- 
appointment and intervenient decease. These, and women, 
children, and the rest, are incompetent witnesses. 

18. Witnesses arc to be three in number, but to this rule 
he propounds an exception. 

LXXII. “ By consent of both parties, even one 
person of virtuous knowledge may he a witness.” 

18a. A person of virtuous knowledge signifies, one who, 
by means of knowledge, performs all the indispensable and 
enjoined ceremonies ; even one such person may be a witness, 
by the acquiescence of both parties. 13y virtue of the term 
ci-en } the number two is also included. “ Conform.cn lo re- 
pealed and written law ” By this rule, although it would 
appear that virtuous knowledge is equally an attribute* of 
three, yet the meaning is, that their evidence is admissible 
without tbo consent of the parties, but that the evidence of 
one or two is not admissible without the consent of the par- 
ties; therefore the mention of three is relevant. 

l'J. An exception is next propounded to the text “ relhji - 
ons, generous ,” &c. “ Every man may he a witness in cases 
ot abduction, robbery, assault and abuse, and a flagrant 
offence.”* The definition of abduction, &c., will subsequent- 
ly be given. In such eases, all those who are prohibited in 
h'xts as destitute of piety and other qualities may be wit- 


^'ijnyamhy w, cited iu the Vyavahunmogiu-'/M, but uncurlaiu iu the 
1 ‘AJuiaiuhica, 
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nesses. But even here, those cannot be witnesses who arc 
incompetent by reason of delinquency, or of contradiction, or 
of self-appointment; because the reason of incompetcncy, 
that is, there being no truth in them, exists here also. 

20. Although from this text it appears, that adultery, 
theft, and assault and abuse, rank with flagrant offences, yet 
as these are committed openly by persons relying on their own 
violence, separate mention has been made of adultery and the 
rest, which rather signify offences committed privately. Ho- 
micide, robbery, forcible abduction of other men’s wives, and 
assault and abuse, are the four descriptions of flagrant 
offences.* 

21. Next is propounded the deposition of witnesses. 

LXXIII. “ The witnesses should be made to de- 
pose, having been placed near to the plaintiff and de- 
fendant”! 

21ff. Brought close to the plaintiff and defendant. It ap- 
peals, from a rule laid down by Goulama, that they need not 
speak when questioned apart. They shall be made to depose in 
the manner hereafter mentioned. Here Caiydyam has pro- 
pounded a distinction. “ The judge, being in the assembly, 
should calmly interrogate the witnesses, placed near to the 
plaintiff and defendant. Ho will enquire their testimony 
(except in the case of Brahmins) in the presence of the gods 
and priests.”! In the forenoon, let the judge, being purified, 
having severally called on the witnesses, being purilied also, 
whose faces arc turned either to the north or to the cast, in- 


* Vimdalandam. 

+ Ya'jnyawalcya , cited in the Vkddalandava. 

? Vh'a\foknduucti Vyav<iha'rMiiayw'kci f and SmrilkMmh'ka'* 
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tcrrogate, by tbe solemnity of repeated adjurations, all being 
acquainted with, the rules of duty and circumstances of the 
case.”* 

22. Otenu has propounded a rule to be observed in talcing 
the depositions of Brahmins and others .f “ Lot the judge 
cause a priest to swear by his veracity ; a soldier by his horse 
or elephant, and his weapons ; a merchant by his kine, grain, 
and gold ; a mechanic or servile man by imprecating on his 
own head , if he speak falsely, all possible crimes.”!' The 
moaning is, he shall adjure a Brahmin by saying, If you 
speak falsely, your truth will be destroyed : a Cshetrya by 
saying, Your horse or elephant aud weapons will become use- 
less: a Vaisya, Your cattle, seeds, aud gold will be unpro- 
ductive : a Sudra he shall adjure by saying, If you speak 
falsely, all sins will be on your head. 

23. 11 Regenerate men who tend herds of cattle, who 
trade, who practise mechanical arts, who profess dancing and 
singing, who are hired servants or usurers, let the judge 
exhort, and examine as if they were Sudras. || The term re- 
generate men has been used to denote, that those of the mili- 
tary and commercial classes are likewise included in the above 
text. The term “ who profess singing f means vocal per- 
formers. 

21. If the defendant take exception to witnesses, and it 
he susceptible of visible proof, as in cases of minority, the 


* Ndrcda , cited iu the above authorities, 
t Menu, 8 ; § 102, cited in the Vkddataudava, SmriticJiandriu, and 
l !jav a lid ra mayucha, 

t Menu, 8 ; § 113, cited in the Ykddalandava, Vyavalwramaynclia, 
* JUt Xtmdix in the Sniritichandricd. “ Sometimes they swore by any thing 
tlle y use of, a a a fisher by his nets, a soldier by his spear, fte,”— FollcnJ 
Annuities oi Greece, vol. i., page 203. 

]| rii'tidatmdava and Snmtwlumh kd. 
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exception must bo tried by that ; but in cases not susceptible 
of visible proof, it rests on bis (the defendant’s) assertion, and 
on popular report, but not on other witnesses, so that may 
there he no iufinitcuess. 

25. If a defendant, having taken exception to witnesses, 
cannot establish it, he is to be amerced according to his abi- 
lity ; but if he prove it, the witnesses become incompetent, 
as has been said : “ A person failing to establish an cxcep. 
tion openly made against witnesses, should be punished : but 
if proved, the witnesses arc to be dismissed, and deprived of 
the privilege of testimony.”* 

2G. Exceptions having been proved against all the wit- 
nesses adduced by the claimant, should he be destitute of 
other means of proof, he will be defeated ; from the text, 
“ Should the claimant, relying solely on the veracity of Liu 
witness, be defeated, he shall be caused to pay a fine and 
the meaning is, that should he not be destitute [of other 
means of proof,] ho may have recourse to additional evi- 
dence, f 

$ 

27. In reply to the question, How is the adjuration] to ho 
urged ? it is stated, 

LXXIir«, LXXIV., LXXV. “ Those places as- 
signed to offenders and to heinous sinners, and those 
places assigned to house-burners, and those assigned 
to the murderers of women and children: he will 
obtain all those places (of punishment) who gives false 
evidence. All the virtues performed by you in hun* 


* Veeramitrodaya. 

t Na'rcdti, cited in the Vua'ihtmdava / but Qithja'yma in the 
dr'm\ 
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dreds of other worlds will accrue to him whom by 
your falsehood you have injured.” 

27 a. The meaning is, that the admonition is to he as follows. 
Those places assigned to persons who have committed heinous 
and grievous sins, to house -burners, and to the murderers of 
women and children, he will attain who gives false evidence. 
Moreover, all the virtue practised by you in hundreds of 
other worlds will accrue to him who has been defeated by 
means of your falsehood. This must he understood as re- 
lating to the servile class, as appears from the words of the 
text : "But a servile man by all possible crimes.” It must 
be understood also as relating to regenerate men, exercising 
business of herdsmen, &c., as appears from the text : " lle- 
gcueratc men who tend herd of cattle,” &c. 

28. As it is preposterous to suppose the loss of all the 
virtues practised in many other worlds, and the accpiisition 
of the fruits of grievous offences committed by another, 
merely from the utterance of a falsehood, it follows that this 
is declared ; solely for the purpose of creating awe in the wit- 
nesses ; as Ndreila has said : “ By ancient virtuous texts, and 
by extolling the pre-eminence of truth, and by denouncing 
falsehood, he will repeatedly inspire them with awe.”* 

29. In answer to the question as to the mode of proceed- 
ing when the witnesses, having been admonished, remain 
mute. 

LXXVI. " A man not giving evidence will be 
made to pay the whole debt by the king, together with 
ten per cent, [on the amount], after forty-six days/'f 


* Vivndaiandam, 

t '£a f Jnyawalcya } cited in the Vm'dhtmd iW f StmiiohanJrica't and Vy**' 
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29 a. He who having agreed to give evidence, and havino 
been admonished, remains entirely mute, must be caused by 
the king to pay to the creditor the whole debt with interest, 
together with a tenth share over and above the debt. This 
tenth share will belong to the king, as appears from the 
text: "The debtor must be made by the king to pay a 
tenth share, over and above the debt proved j”* and this 
rule must be understood to operate after the expiration of 
forty-six days. Ho will not bo made to pay it during the 
interval. It must also be understood as implying the ab- 
sence of sickness and other calamity, as has been declared by 
Menu : “ A man who is unafflictcd, who conies not to give 
evidence, in loans and the like, within three fortnights after 
due summons , shall take upon himself the whole debt, and 
pay a tenth part of it as a fine to the king” f The term un- 
afflicted, signifies one free from any calamity (inflicted) by 
God or the king.! 

39. Next is stated the case of a person who, though ac- 
quainted (with the nature of the affair), maliciously refuses 
to accept the office of witness. 

Penalty for re- LX XVI I. “That mean person who, though 

fusing to bear 1 ’ 0 

testimony. acquainted, docs not give evidence, is equal in point 
of sin and of punishment to false witnesses.” || 

30a. That mean person who, though fully conversant with 
the matter in dispute, docs not give evidence, or refuses (to 

* Yeeramitrodaya, Rdndcara . 

+ Menu, 8, § 107, cited iu the Vivadatandaua, Smritichandricd. 

+ 1 have here been compelled to differ from the translation of Sir Willie 
Jones, see Menu , 8 : §107. Ho has rendered the term agada, “one who 
labours not under illness but this, from the subsequent interpretation 
evideutly not sufficiently comprehensive. 

II Ydjnyamlct/ct, cited in the above authorities, 
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become a witness), is equal in point of sin and of punishment 
to false witnesses. The punishment of false witnesses will 
subsequently he propounded. 


31. Having punished the false witnesses, the ease must 
be re-examined; and if the suit he concluded, and false 
evidence be subsequently detected, the case must he com- 
menced upon de novo, as Menu has declared : “ Whenever 
ful so evidence has been given in any suit, the king must re- 
verse the judgment; and whatever has been done, must ho 
considered as undone.”* 


False evidence 
being detected, 
Hie judgment i.i 
to be reversed. 


o'2. Next is propounded the rule iu a ease where the 
testimony varies. 

LNXVIII. “In a contradiction, the assertion of Mode of pro. 
the majority ; where the numbers are equal, that of cvSe"t‘el^ 
the respectable party; where there is contradiction t ' ,ll ' llutuiy ' 
among respectable witnesses, that of the most res- 
pectable.”! 

> 

odd. In a case of contradiction or variation, the assertion 
<>f the majority must he received. But in a ease of contra- 
diction where the numbers are equal, the assertion of (he res- 
pectable party must he received as evidence ; hut where there 
is a variation among respectable persons, the assertion of 
those who are most respectable must be received, that is, of 
those who are endued with a knowledge of revealed law, who 
dinj'o their conduct accordingly, who have children, wealth, 
and virtuous qualities. 

33. Where respectable witnesses are few, and others arc s ll|u , r ; or ,,, 3 . 
many, there also the assertion of the respectable party is to pcctabihty prci 


* Menu, S, § 117, cited in the Yirddataiulava and Sifirtlicliundried. 

I Y'ijiiwulcya, cited in the SinriUihamh-icd aud I’^uu/alrmni/uY/t"., 
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MITACSHARA. chap, viii, 

l>e received. This is inferrible from the text : u By consent 
of both parties, even one person of virtuous knowledge may 
be a witness which demonstrates the great superiority of 
good qualities. 

34. But the former text, “ Of witnesses recorded and sum* 
moned by a litigant party, should one utter a contradiction, 
all are rendered incompetent by that contradiction/’ relates 
to a case where there is no distinction to be made [among 
the witnesses] by reason of their being all equal. 

35. Next is propounded on what depositions of the 
witnesses, success, and on what defeat, depends. 

LXXIX. “ He will be successful whose witnesses 
depose to the truth of his statement. But the defeat 
will certainly be his whose witnesses depose contrari- 
wise. 

35 a. That party will he successful whose witnesses depose 
to the truth of his statement, describing the subject matter, 
its quality and quantity, and saying, We know this to be 
true. But that party whose witnesses depose contrariwise, in 
opposition to his statement ; saying, We know this to be hike, 
his will certainly or assuredly be the defeat. 

3G. But where from a want of recollection of the subject 
of the claim, the witnesses do not depose either affirmatively 
or negatively, there the decision must depend on other 
evidence ; witnesses should not be repeatedly questioned by the 
king. That assertion which is unpremeditated should he 
received ; as has been declared : “ That assertion which is 
unpremeditated and blameless should be received ; and bav* 


# Vide supra, § 10. 

f Vivthhitandava and SmrilkhandricW, 
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jug been made, the witnesses should not be perpetually ques- 
tioned by the king.”* 

37. An exception is next propounded to the rule : “ But 
the defeat will certainly be bis whose witnesses depose con- 
trariwise (§33.) 

LXXX. *' Evidence having even been given by 
witnesses, if others who are more respectable, or 
double in point of number, contradict them, the first 
deponents will become falsified.”! 

3 la. Evidence having been given by witnesses of the first- 
mentioned description, designedly contrary to the subject mat- 
ter of the claim, if others who are more respectable than the 
former, or double in point of number, contradict them, and 
depose conformably to the claim, then the former witnesses 
become falsified or perjured. 

33. It may be objected, that this is not consistent ; 
because by going into other proof, after depositions made by 
witnesses agreed to for the eatablishing the truth by the par- 
ties, the assessors, and the chief of the assembly, there would 
be the danger of infiniteness, and because it opposes the 
following text of Ndreda : “ But after the suit is decided, 
evidence is fruitless, whether written or oral, if not in the 
first instance declared : as the efficacy of rain becomes useless 
after the crops are ripe, so evidence in decided cases is 
equally unprofitable.”! To this objection it is replied ,■ If a 
claimant, in the course of the investigation, not relying upon 
as evidence the testimony of those witnesses with whose 
faults he was not cognizant, from their being on his own 
s >do, should, from their testimony being adverse to his claim, 


# Ndrcdct, cited in the Vi vdd a tan data. 

+ Yrijui/awalcyct, cited in the Yivadalandaua and ritichin dr i cct \ 

± Vivddatandava. 
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take exception to suck witnesses, wkat is there to prevent 
recourse being had to other proof ? 


39. ff Of him whose organ is defective, and where there is 
a fallacy, that is not true knowledge.” In the same manner, 
as in the case of an oyo or other organ, though its defect may 
not have been proved, yet by reason of there being no cer- 
tain evidence of the knowledge created by it, from its placing 
the object in a false light, defect may be inferred. The same 
reasoning applies here. Moreover, a scrutiny into the testi- 
mony of witnesses, as well as a scrutiny into [the character 
ofj the witnesses, has been propounded : “ Let him [the 
king], together with his assessors, scrutinize the testimony of 
witnesses.” It has also been propounded by Calydguuu : 
“ When the means of proof have been strictly examined, 
then the testimony must be scrutinized, and he who has 
been tried by a scrutiny into bis testimony is termed scruti- 
nized as to the subject matter.”* This is the rule. The term 
kriya, or proof, signifies the witnesses. When these have 
been examined by the rule, “ A friend, one interested in 
th6 subject matter,” &e., then their testimony must be 
scrutinized, and the scrutiny into the testimony is for the 
purpose of establishing the truth of the matter alleged, an 
appears from the text : “ Allegations are established by truth.” 
When the proof has been thus scrutinized, and by the scru- 
tiny also of testimony the subject matter alleged has been 
scrutinized, he (the witness) is termed scrutinized in such 
case. This is the rule, or the established practice of those 
acquainted with judicial matters. [So likewise] where there 
is no defect of organ, preventive of knowledge, the object 
appears in its true light. 

40. Should it be objected, that the claimant cannot have 
recourse to other means of proof passing over the prooi ad- 


* Vitttitaiinfavji, 
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duccd by himself, it is answered, that this is no objection. 
“ Having 1 departed from strong evidence, he who relies on 
weak evidence cannot recur to the former means of proof, 
alter the decision has been given against him.”* From this 
text of Caiyatjana, prohibiting recourse to other means of 
proof after judgment, it is indicated, that recourse may be 
had to other means of proof prior to judgment ; also from 
the following text of Ndreda : “ But after the suit is decided, 
evidence is fruitless by which it appears, that recourse to 
other evidence is forbidden only at a time subsequent to the 
judgment, and not before also. Therefore, evidence having 
been given by witnesses, recourse may be had to other means 
of proof by one not content. This is the rule. 


41. This being the rule, if persons originally indicated, / url,l,n ' 

hut not then at hand, more respectable than or double may be rcsoiwd 
the number of those whose evidence has been taken, be forth- clnum^wuh 
coming, the proof must be made to depend on those wit- ll13 cvl ' luuuo - 
nesses ; this appears from the text of Ndreda : “ But after the 

suit is decided, evidence is fruitless, whether written or oral, 
if not in the first instance declared.” In default of those 
originally indicated, witnesses not indicated should be resort- 
ed to, not a divine test; from the text, “ A wise man will 
reject the evidence of a divine test, if witnesses arc procur- 
able hut if witnesses are not procurable, recourse must be 
hud to divine test, and after this stage no other means of 
proof can be sought for by a non-coutcul claimant, because 
there is no rule to that effect. Therefore the proceeding must 
be here finally determined. 

42. But where a defendant takes exception to his witnesses, A ^fbn.bnt not 

. . bony content with 

being not content with the testimony given by them, as hi* evidence, 


, C.Tll" 


j i, „ not resort to other 

operating* adversely to his interests ; in such a case, as me mea . w in , oof> 
liberty of adducing other means of proof has not been extend- 


* J'aricc/ialalu «, &c. 
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cd to a defendant, the purgation of the witnesses must be 
affected by a delay of seven days for the appearance of 
calamity inflicted by God or the king. And if the exception 
be established, the witnesses are to be made to pay the debt 
which was the subject of the action, and are to be amerced 
according to their abilities. But if the exception be not 
established, the defendant must rest content. 

43. As Menu has declared : “ The witness who Las 
given evidence, and to whom, within seven days after, 
a misfortune happens from disease, fire, or the death of a 
kinsman,* shall be condemned to pay the debt and a 
fine ” This rule respecting the case of a non-content 
defendant must be understood as being an exception to 
the general rule, “ He will be successful whose witnesses 
depose to the truth of his statement, & c.” 

41. Some have interpreted the rule, " Evidence having 
even been given by witnesses,” See., to signify, that the 
witnesses adduced by the claimant having deposed in favour 
of the claim, if the defendant produce other witnesses more 
respectable, or double in point of number, to depose contrari- 
wise, then the witnesses of the original claimant will become 
falsified. But this is erroneous, because the production of 
evidence on the part of the defendant is [in the first instance] 
inadmissible. He is called the claimant who affirms the 
matter to bo proved. His adversary, who denies it, is termed 
the defendant. Moreover, thef proof of a negative is depen- 
dant on the establishment of an affirmative, and the establish- 
ment of au affirmative is not dependant on the proof of a 


* Menu, Chap. 8, § 108. 

t “The sixth general rulo is : In every issue the affirmative is to ho proved 
A negative cannot regularly bo proved, and, therolbr 0 , it is sufficient U 
deny what is affirmed until it be proved ; but when the affirmative is proved) 
the other side may contest it with opposite proofs,” — Introduction to Mor? allS 
Essay on the Law of Evidence, p. 39, 
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negative. Therefore the proof of the affirmative only is 
proper, the nature of a negative not admitting of its being 
established by witnesses or other evidence ; and it is conse- 
quently right, therefore, that .the claimant only should 
adduce proof. Moreover, the mode of proceeding is invari- 
ably propounded with reference to the nature of the reply, 
according to the following texts. “ When a special pica 
and former judgment are pleaded, the defendant shall adduce 
the proof; in a total denial, the plaintiff. In a confession 
there is no issue.” In one suit, the proof cannot rest on both 
parties. Therefore the construction, that “if the defendant 
produce other witnesses more respectable, or double in point 
of number, to depose contrariwise,” &c., is inadmissible. 

45. But the opinion [is not correct], that this has been 
propounded with reference to the following text, “ In the 
case of two claimants in the same matter, both having 
witnesses, the witnesses of the first claimant must be receiv- 
ed that is to say, the witnesses of him who made the first 
representation are to be received ; that this rule indicates 
whoso witnesses should be received in the case of two 
affirmative claimants to the same property, by right of 
inheritance, without any ascertainable priority, or posteriori- 
ty as to the time of the acquisition, and that the rule, “ Evi- 
dence having even been given,” &c., is an exception to it ; 
that thus the witnesses of prior and posterior claimants being 
equal in point of number and quality, the witnesses of the 
prior claimant must be interrogated ; but that this adversary's 
witnesses are to be interrogated where the witnesses of the 
posterior claimant are greater in point of respectability or 
double in point of number ; that there is not proof of a nega- 
tive, as both parties assert an affirmative ;* and the case 


* “ For this is not properly tho proof of a negative, but the proof of some 
lotion totally inconsistent with what is affirmed,”— Ibid, 


Another con, 
structiou refuted, 



ICO 


mitacsiiarA. 


CHAP, VIII. 


Penalty of 
Ijoi nora and fa 
witnesses. 


Special rulcu 
ccitain cases. 


being unconnected with the four descriptions of answer, the 
settled rules of pleading do not apply to the example cited ; 
and, that it is equally allowable to assign two means of proof 
to both parties, as two means of proof to one party in Iho 
same cause. In all this reasoning the holy preceptor does 
not acquiesce, as it is not inferrible from the use of tlio term 
“even,” nor from the context, nor from the subject matted 
Further discussion is needless. 

40. False witnesses have already been treated of : their 
punishment is next declared. 

m . LXXXr. “ Suborners, and witnesses guilty of 
b0 falsehood, should he severally punished in a penalty 
double that of the suit ; and a Brahmin should bo 
banished.”® 

40a. He who by means of a gift of money or otherwise 
induces witnesses to depose falsely, is a suborner : be, nml 
they, who falsely depose accordingly, are to be severally oi 
individually punished in a penalty double that of the suit, 
that is to say, in a penalty double that which is awarded on 
the loss of the suit respectively, and a Brahmin is to bo 
banished, that is to say, expelled from the country, but not 
[otherwise] punished. 

in 47. This must be understood as having special relation 
to a ease, where the operation of avarice or other passiou has 
not been ascertained, and not habitual. Mean has declared 
the punishment, when the motive of avarice or other passion 
has been ascertained, and habitual : “ If be speak falsely 

through covetousness, he shall he fined a thousand panas ; d 
through distraction of mind, two hundred and fifty, or the 
lowest amercement , if through terror, two mean amercements; 


#■ Yujmjai{'((icyo } cited in the Vimtdahmlava and SnirUwJuwh'iei* 
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if through friendship; four times the lowest ; if through lust, 
ten times the lowest amercement ; if through wrath, three 
times the next, or middlemost ; if through ignorance, two 
hundred complete ; if through inattention, a hundred only.* 

48. Covetousness , cupidity ; distraction of mind, perturbed 
state gf the intellect; tenor, fear \ friendship, excessive par- 
tiality ; hist, extreme desire of female enjoyment ; wrath, anger ; 
ignorance, defective knowledge ; inattention, indifference as 
to information. By the numerals one thousand, &c., is always 
to be understood panas, or copper pice. 

49. A just king will punish the three inferior tribes 
giving false evidence, having amerced them ; but he will 
banish a Brahmin. This relates to a case of repetition, as is 
denoted by the use of the present participle ( Jcoorvan ). Hav- 
ing amerced the tribes, Cshetryas and the rest, with the fines 
above specified, he will punish them l>y stripes, &c., because 
ihc term prubas, in the ordinary acceptation, signifies corpo- 
ral punishment, and the subject has relation to the ethical 
code. Corporal punishment includes cutting off the lips, 
amputation of the tongue, and deprivation of life ; and this 
must be understood as being proper to be inflicted with 
reference to the nature of the false evidence. 

bO. But having amerced a Brahmin, ho will banish him : 
that is to say, ho will expel him from the country, or denude 
him, as the meaning of the term libasyct may signify the 
stripping off the clothes. By givin'g the causal affix, the 
penultimate syllable is rejected, as in the case of a derivative 
formed from a crude noun with the affix ishtha. f Moreover, 
the term vasa, residence, signifies a house, or place of hahita- 

* Menu, Chap. 8, §§ 120, 121, cited in tho above authorities. 

t An explanation of this sentence would involve a grammatical disquisi- 
tion of some length. It displays an ingenious effort to gave the Brahmiuical 
tiite, if aot tv! idem verbis, at least totidem Uteris > 
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tion ; and the term libasj/et may therefore mean, that ho 
should unhouse him. The award of the fine for each 
description of motive must ho given against a Brahmin 
with special reference to its being avarice or other mo- 
tivc, and in a case of non- repetition ; hut in a case of repe- 
tition, a pecuniary fine and banishment also; and hero 
also with relation to the tribe, the subject matter, and the 
quality [of the parties), &c., the term bibasum must bo 
interpreted as signifying denudation, destruction of dwelling, 
or banishment from the country. In a case of false evidence, 
where there is no proof of avarice or other motive, where 
there has been no repetition of the offence, and where the 
subject matter is inconsiderable, a pecuniary fine must be 
awarded against a Brahmin similar to that prescribed for 
the military and other tribes ; but where the subject matter 
is considerable, expulsion from the country also ; and the text 
of Menu is applicable to the case of all [the tribes], where 
[the perjury] is habitual. 

51. It should not bo urged, that a Brahmin is exempted 
from a pecuniary fine, because it would follow, (as corporal 
punishment is prohibited,) that in the case of a trivial fault, 
it would be requisite to punish him by denudation, destruction 
of dwelling, branding, or expulsion, or else (as the only alter- 
native) to exempt him from punishment altogether. It also 
appears justifiable from the texts : “ To the four tribes, not 
performing expiation, lie should adjudge the lawful penalty, 
corporal and pecuniary “ A Brahmin must be amerced a 
thousand, who approaches by force the secluded females of 
the regenerate tribcs.”f As to the text of Sancha , “ Of the 
three tribes, privation of substance and death arc modes of 
punishment ; hut expulsion and branding aro prescribed for 


• Vivudatandavu. 

1 Ibid, 
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the priestly order.”* Here the term privation of substance 
extends to confiscation of the whole property, from its being 
placed in juxta-position with the term death ; as appears also 
from the following text, in which death and privation of sub- 
stance are cited together : <f Corporal punishment includes 
imprisonment, and even life; and a pecuniary fine of ipanas, 
kc., may extend to the whole property, from its being placed 
in juxta-position with the term death." But the text, “ lie 
shall expel him from the country, leaving his property wholly 
untouched," relates to an offence of the lowest degree, and 
not to offences in general. Moreover, corporal punishment 
must never be inflicted on a Brahmin. Menu, having pro- 
pounded generally, “never shall the king slay a Brahmin, 

1 hough practising all possible crimes," proceeds : “No greater 
crime is known on earth than slaying a Brahmin : and the 
him* therefore must not even form in his mind an idea of 
hilling a priest."t 

52. Moreover, the text, 

LXXXLI. “He who having been called on Tor 
testimony, being influenced by his passions, conceals duico. 
from others, should be punished eight-fold, and, if a 
Brahmin, should suffer banishment, f 

63a. The meaning is, he who having accepted the office 
of a witness, and being called on lor his evidence together 
with the other witnesses, being influenced by his passions, his 
mind being under the impulse of anger or the other passions, 
at the time of speaking, conceals his evidence from the rest ol 
the witnesses, saying, ‘ I am not a witness in this ease, should 
be amerced in eight times the amount awarded on the loss ef 

# Vivddatandava. 

+ Ibid. Menu, Chap. 8, § 3S0, first stanza, and 331. 
j Y'ljttfW.V.Iei/ 1 ’, riled in the VicdiJ'i'amUmt, 
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161 


mitacsiiarX. 


CIIAf. VIII. 


C o ii t radiction 
punialinblc, 


Tampering with 
witnesses prohi- 
bited. 


Standing mute 
and deposing false* 
Jy, enjoined in 
iavoTOn vihCt 


tlio claim ; and if a Brahmin, and unable to pay a fine equal 
to eight times the amount, he should suffer banishment : and 
the term bibasum , or banishment, may be here interpreted 
denudation, destruction of house and home, or banishment 
from the country, according to the circumstances of the case. 
But if persons of other tribes are unable to pay eight times 
the amount, they must be made to work at their several avoca- 
tions, strictly confined, or sentTo prison. The provisions of 
a former text also must here be attended to : When all the 
witnesses conceal, they are equally culpable. 

53. But when, after giving tbeir testimony, they after- 
wards contradict it, they must be punished with reference to 
the quality [of the parties], &c., as Calydyana lias declared: 
“ Persons having spoken, afterwards contradicting, should be 
amerced as prevaricators.”* 

54. Witnesses cited by one party should not be secretly 

approached by the other, as Nurcda has declared : “ lie shall 

not secretly approach a witness summoned by another ; neither 
should he cause him to differ with another : a person so 
practising loses his £uit.”t 

55. Standing mute, and deposing falsely, have been 
generally prohibited on the part of witnesses. To ibis he pro- 
pounds an exception : 

LXXXIII. “ A man may speak falsely, in a case 
involving death to any of the tribes, i 

55a. Where it is probable that by speaking truth, death 
may happen to a Sidra, a Vaisya, a Cshelrya, or a Brahmin, 
there a witness may speak falsely : lie should not speak truth. 


* Vivddatandava , 
i Smritichandricd. 

+ Ydjnyaivakya, cited in the Vimdatandaua and Smrilichandricd. 
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Therefore, by the prohibition of speaking truth, standing 
mute, and deposing falsely, on the part of witnesses, which 
were formerly prohibited, are now enjoined. Where, in an 
accusation supported by circumstantial or other evidence, if, 
by speaking truth, death will ensue to any of the four tribes, 
and by speaking falsely death will not ensue to any one, in 
that case falsehood is enjoined. But where by speaking truth, 
death will ensue to either the complainant or the defendant, 
and by falsehood also death will ensue to one or other party, 
there silence is enjoined, should the king consent. But should 
the king by no means admit of silence, the evidence should 
be nullified by contradiction ; and if that cannot be effected, 
the truth must be stated : because, by speaking falsely, there 
will be the double offence of the homicide of one of the tribes, 
superadded to that of falsehood ; but by speaking truth, there 
will only remain the offence of the homicide of one of the 
classes. 

56. In this case, expiation must be performed according Expiation to be 
to law. Lest it should be supposed, that, iu such case, stand- cases, 
ing mute and speaking falsely being enjoined by law, there 
is no offence, the text has been propounded : 

LXXXIILz. “ A Saraswatee oblation must be pre- 
sented by regenerate men for the sake of purification 
from the offence.”* 

5G«. Por the sake of purification, that is, for the sake of 
removing the offence caused by standing mute or speaking 
falsely, a Saraswatee oblation must be severally presented by 
regenerate men. Belonging to the goddess Saraswatee, there- 
fore called Saraswatee. The term Chnroo signifies an oblation 
consisting of sound warm boiled rice. 


* 


Ydjnyamlcya, cited iu the Vivudalandava and SinrUklutndrm. 
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57. The meaning is, that speaking falsely and standi^ 
mute, before prohibited, are here authorized. But the text, 
“ That man is criminal, who cither says nothing, or says what 
is false and unjust,”* relates to general falsehood or silence, 
and this is the expiation for transgressing that prohibition, 
It should not be supposed that the authority in the text is 
inconsistent, and argued, that although standing mute ami 
speaking falsely have been authorized, yet that the offence 
arising out of a transgression of the general prohibition rc. 
mains the same ; because standing mute and speaking falsely 
is a graver offence on the part of witnesses, but falsehood and 
silence generally is a slighter offence. Therefore the text 
granting the authority is pertinent. Although in other in. 
stances the removal of the graver offence occasions the re. 
moval of its concomitant slighter offence, yet in this instance, 
from the expression of the authority and the injunction of the 
expiation, the graver offence is removed, and its concomitant of. 
fence, though slighter, is not removed. This is to be understood. 

58. The authority to speak falsely must also bo under, 
stood as extending to travellers and others in [answering] 
general questions, in cases where the lives of any of the 
tribes are in danger, nor is there any expiation in such 
case, from there being no express prohibition. No penally 
shall attach to witnesses or others on the truth of the story 
appearing by another cause and at another time : this also 
is inferrible from the text. The chapter on witnesses is here 
concluded. 


* Last stanza of a text of Mm, Chap, 8, § 13, 
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Section 1. 

1, Having treated of possession and witnesses, written 
proof is next propounded ; but a writing is of two descrip, 
lions, public and private. The nature of a public writing 
has already been explained ; a private writing is now treated 
of : this is of two descriptions, — prepared by the party him- 
self, and prepared by others. That which is prepared by 
the party liimsclf requires no witnesses : that which is pre- 
pared by others requires witnesses. The mode of proving 
these two depends on local and peculiar usages, as Narcdx 
has declared: “Written evidence is declared to be of two 
sorts; the first , in the hand-writing of the party himself, 
which need not have subscribing wi^csscs ; and the second, 
in that of another person, which ought to be attested : the 
validity of both depends on the usage established in the 
country/’* 

2. Next is propounded the rule regarding a writing pre- 
pared by others : 

LXXXIV. “When any matter is mutually 
agreed upon voluntarily, a writing must be drawn 
out with respect to it, with the insertion [of the name] 
of the obligor, and duly attested.”! 

2ft. When any agreement is voluntarily entered into, or 
stipulation made mutually between the creditor and debtor, 


* Vkudatandava, SmrUichandrict'i, and Vywahdrumaync h.u 
f Yujnyitmlq/a , cited in the tttuve autliontics, 
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whether relating to gold or other valuables , then a writing 

o 

must be executed, fixing the period of payment and the 
monthly rate of interest, for the purpose of establishing lli C 
fact on the expiration of such period ; and it must be attested 
by witnesses of the description already mentioned. “ With 
tlio insertion of tlio obligor,” — in which the obligor is 
mentioned, or in which the name of the obligor is mentioned 
in writing. 

3. Or else witnesses of the description before-mentioned 
may be employed, as appears from the following text of 
the Smrili ; “ For the purpose of proving any act done by 
the party transacting it, witnesses may be relied upon in 
judicial proceedings. The act of a party may be good with- 
out a writing.”* 

4. Moreover, 

LXXXY. “ The year, month, fortnight, day, 
name, tribe, family, scholastic title, the names of the 
parties’ fathers, &c., must be specified.”! 

4a. The year, — twelvemonth. The month , — as Choyt and 
the like. The fortnight, — the light or dark half of the 
month. The day, — the first or other day of the moon's age, 
The name,— the name of the creditor and of the debtor. 
The tribe,— Braliminical or other. The family, — descended 
from Vashistha or other stock : with these, that is to say, 
with the year, &c., it must be distinguished ; also with the 
scholastic titles , as the title of Buhobriehha or Kutha, assigned 
as the mark of distinction for reading a portion of the Vcihn, 
The names of the parties’ fathers,— that is, the names of the 


* Virddalandava . 

+ Yitjnyawalcya, cited in tbc Smrilichandricd, and Vj/avahdranwjiwJ if1 i 
but uncertain in the Vlvddalamhva, 
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lathers of the creditor and debtor. By the term “ &c.” is 
intended; the nature of the subject matter, the occupation 
[of the parties.] The meaning, connected with what went 
before,* is, that the writing should be distinguished by these 
characteristics. 

LXXXVI. An agreement having been executed, 
the debtor should sign his name with his own hand, 
and should add, “ what is above written is agreed to 
by me the son of such a one.” 

5. A matter having boon stipulated between the creditor 
and debtor, and the agreement having been determined and 
executed, the debtor, that is to say, the obligor, should 
subscribe bis name with his own hand, and should moreover 
add or insert in the instrument, that what is above written 
is agreed to or approved by him the son of such a olio. 

LXXXVIL “ The witnesses also, being equal, 
should write with their own hands, specifying the 
names of their fathers, ‘ I, being such a one, hm 
witness to this matter.”f 

0. Those persons who are speeilied in the instrument as 
being witnesses should each, having speeilied his own and 
liis father’s name, individually write with his own hand, that 
In', such a oue, Dcvu tin/ hi or the like, is a witness in the 
matter in question, Being equal, signifies equality in point 
of number aud qualifications. 

7. If the debtor or the witnesses bo ignorant of tbc art 
°f writing, then the debtor and each of the witnesses by 
means of others, in presence of all the witnesses, must cause 


# A 11 udlii ” to the text cited in \eicc -\ 
f Yii\((laitiihl<.iuu 
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to bo written their assent, as Ndreda has declared : “ That 
debtor who is ignorant of tho art of writing, shall cause to 
be written his assent ; or if the witness is ignorant, by means 
of another witness, in presence of all the witnesses,”* 
Moreover : 

LXXXVIII. “ The scribe must enter this : being 
solicited by both parties, by me the son of such a one, 
this has been written.”! 

7 a. The scribe, being solicited by both parties, that is to 
say, by the obligor and obligee, should write at the foot of 
Ibc instrument : By me Bevailutta, or other name, the son of 
Vishnamitra , or other name, the above has been written. 

8. A writing prepared by the party himself is now treated 
of. 

LXXX1X- <f But every document, which is in 
the hand-writing of the party himself, is considered 
as, sufficient evidence even without witnesses, unless 
obtained by force or fraud.”! 

8 a. That instrument which has been executed by the ob- 
ligor with his own hand, has been declared by Menu and other 
gages to constitute proof without witnesses, provided it were 
not obtained by means of force and lesion. || B y force,— 


• Vivddaiandava, 

t Ydjnyaivalcya , cited in tho Vivddatandava, Smritichandried, anil 
VyavaMramayudha. 

J Ydjnyawalcya , cited in the Vivddalhangdrnava, Vmidatandava t SmriU 4 ' 
chandried, and Vyavahdramayucha . 

|| Compulsion by illegal distraint of liberty, or by intimidation of threats* 
and penance of bodily harm, is duress, It vitiates a contract or obligation 
extorted by its means. — Colebrookc on Obligations and Contracts, Part b l 1 * 
235. Lesion, presumptive of imposition or oppression, is a ground of 
rescinding any contract, executory or executed,— -Ibid, p. 23L 
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violence. By lesion,— that which is effected under the influ* 
ence of fraud, avarice, auger, fear, intoxication, &c. — pro- 
vided it was not obtained by these means. Ndreda also 
lias declared : “ That writing is not proof, which is executed 
by a person intoxicated, by one under duress, by a female, 
by a minor, and that which is effected by force, and by 
intimidation, and lesion/ 1 * 

9. And a writing executed by the party himself, or by 
means of another, should specify whether it is accompanied 
or unaccompanied by a pledge, should be drawn out accord- 
ing to peculiar local usages, and should not be deficient with 
respect to the import and language. This is all that is 
requisite. It is not necessary that its conditions should bo 
expressed in classical or provincial language ; as Ndreda 
has said : “ That which is not adverse to peculiar local usages, 
and declaratory of the nature of the transaction of a pledge. 
That instrument is termed proof, which is connected in 
import and language/ 1 ! Transaction signifies making ; tlio 
transaction of a pledge, the making a pledge : its nature , 
whether a simple deposit, or usufructuary, or for a specified 
period. Declaratory , — making manifest. Such is the meaning 
of the terms : declaratory of the nature of the transaction of 
a pledge. Connected in import and language : the import 
and the language— the terms in which these arc preserved 
in due order. By this is meant “ connected in import and 
language/ 1 ! Such a writing is proof. Here it is not re- 
quisite, as in the case of a public and royal instrument, that 
it should be expressed in classical language. 


* Vieddatimdava, but Hareeta cited in the Smrilichamlricii. 

+ Vivddatandava and Sinritich&ndricd. 
t It is not practicable to render a faithful translation of the original in 
this place, the disquisition being intended to exemplify the mlo for funning 
thfc Sanscrit coinjound designated Euholrihi, 
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10. In treating 1 of the instrument, it may 1)0 mentioned, 
that the debt specified therein should be discharged by 
three persons : 

XC. “ A debt specified in writing must bo paid 
by three persons alone.” 

10a. As in tlie case of a debt contracted in tbc presence 
of witnesses, it must bo paid by three persons, so in the case 
of a bonded debt, it must be paid by the obligor, his son, 
and grandson, hut not by the fourth in descent, or those 
after him. This is ordained. 

11. Should it be objected, that a text bas already declared 
universally : “ By sous and grandsons, a debt must be dis- 
charged.”* By which it is already provided, that a debt 
must be paid by three persons, it is admitted: but the 
above text has been propounded to preclude the supposi- 
tion, that in the ease of bonded debts, there is, in another 
text, any exception to the precept. Thus, having treated 
of ‘the nature of a bond, it lias been declared by Cat u at] ana: 
“Such contracted by the ancestors must he discharged after 
the lapse of timc.”f Suck alludes to the bonded debts. The 
debts of the ancestors must he discharged by their repre- 
sentatives, even though a long time may have elapsed. Here 
by the use of tbc plural number “ ancestors ,” and the mention 
of the lapse of time, it might be inferred that the debts must 
he discharged by the fourth in descent, and those after them. 
Moreover, the text of llarecta , ‘ f lie will obtain payment 
who holds a bond.”J Hero also it might he inferred, from 
the general mention respecting the payment of the debt to 
any person holding a bond, that by the fourth in descent, 


* Jtatnacam. 

+ Vivddatandava. 
J* VcemuulroJtvjih 
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ami those after them, payment should he made. To obviate 
such a supposition, the above text has been properly recited. 
The two last-mentioned texts must be reconciled to the 
injunction of Yogeeshivara, 

12. lie states an exception : 

XCa. “ A pledge may bo enjoyed until the debt 
is repaid.” 

12 a. This text has been recited, lost it should bo sup- 
posed, from the number being limited to three, that in the 
case of a bonded debt accompanied by a pledge, he who is 
exempt from the payment is also not entitled to redeem the 
pledge ; and it implies, that until the debt is discharged 
by the fourth or fifth in descent, the pledge maybe enjoyed : 
it follows, that the fourth, of those after him in descent, 
are entitled to adjust a debt accompanied by a pledge. 
Should it be objected, that this exception is superfluous, from 
the occurrence of a former text, “ An usufructuary pledge' 5 '’ 
is not forfeited, w f it is replied, that were it not for this ex- 
ccpt ion, that text might bo considered to extend to three 
only. All this is irrefragable. 

13. Having disposed of incidental topics, the original 
subject is now reverted to. 

XCI. “ An instrument being in another country, 
or badly written, or destroyed, or effaced, or stolen, 
or torn, or burnt, or divided, lie shall cause another 
to be executed.”} 


* Cited in the chapter on pledges, 
t A part of the la&t stanza of the above text. 

I Ya f ' f t}i/aii-alcya t cited in the Smrilichandrlca, but Cuiyuyaiia in 
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13 a. By tins text it is directed, that he shall execute 
another when the original instrument is insufficient to prove 
the transaction ; and its insufficiency to prove the transac- 
tion consists, as declared, in its being in another country, or 
in its being badly written, &c. Badly written, signifies, when 
the writing is bad, in consequence of the words or characters 
being written in a corrupt, equivocal, or unintelligible manner. 
Destroyed,— by lapse of time. Effaced, — in consequence of the 
ink having become pale, or by other means, when the writing 
is rubbed out. Stolen , — by thieves or others. Torn, — pull- 
ed to pieces. Burnt, — by fire. Divided, — split into two ; and 
this holds good by the consent of the plaintiff and defendant. 

14. “But if they disagree, and the instrument be in a 
country remote from the scene of litigation, a period of time 
calculated with reference to the distance, must be allowed for 
its production or if the instrument be in a distant country, 
or destroyed, the case may be decided by having recourse 
to witnesses, as Ndreda has declared ; “ In the case of an 
instrument being deposited in another country, or destroyed, 
or* badly written, or stolen. Should it be in existence, 
time must le allowed : should it not be in existence, ocular 
evidence must be resorted to,”* A period of time must 
be allowed for the purpose of producing an instrument 
which is in another country, in existence, and forthcoming. 
But should it not be in existence, and not forthcoming, the 
case must be decided by Laving recourse to the ocular 
evidence of such witnesses as have formerly seen it. But 
where there arc no such witnesses, the decision must be 
according to a divine test; as appears from the text, “Recourse 
must be bad to a divine test, in a case where there is no 
writing or witnesses.”! 


* Vivddaiandava and YyavaJidramaijuc'Jta. 
t VinUhitonduva, but Calydgana cited ia the VgavaMrmagntl'C- 
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15. And this relates to a private document ; tlic same What is termed 
jule is applicable to an official document, but there is this ment.° lllCm J ° tU 
distinction : “ In all cases, that is termed an official docu- 
ment, which is signed with the king’s hand, and scaled with 

his seal in witness thereof.”* 

16. Another species of official document has been defined or a favourable 
by Vriddka Vasistha : “ That is termed a decree, which com- <lecreu * 

prises the matter adduced to be proved, the answer, the 
pleadings, and the decision, sealed with the royal seal, and 
signed by the chief judge and others. ”f The subject matter 
Icing proved, ho shall give the decree to the hands, that 
they, being sons of such and such persons, approve the judg- 
ment ; from the following text of Menu : “ Those assessors 
who are there present, conversant in the holy texts, shall 
give their signature under their own hands, according to the 
rule for writings.” J The case is not divested of embarrass- 
ment, unless all the assessors are unanimous, as Ndreda has 
declared : “ Where all the assessors are unanimous in opinion 
that [such a decisionl is right, the case is divested of embar- 
rassment; otherwise, it remains embarrassed.” || This applies 
to a suit consisting of four divisions, from the text : “ That 
which establishes the thing to he proved, which consists ol 
four divisions, and which hears the royal seal, is termed a 
decree pro.”§ 

17. But where there is a loss [of the suit], “ as in the Of,™ unfavour* 
live cases, One who contradicts, a prevaricator, one who does 
not attend, one who stands mute, and one who being sum- 
moned absconds in such cases there is not a favourable 

® Vusislhdj cited in the VicddatflYidavct) but Ndvcdu in the Siuvitichttiidi'icu. 
f Viva’datandava and Smritichandriea'. 

+ Cited as tho text of Calydyana in the Veeramtlrvdaya and Smntkhandricd. 

|] Vkddalandava. 

§ Yivddukuidavtt) but cited as the text of Vrihuspati iu the SinfUicImndtic^i 

Vivildaianduva, 
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decree,, but a decree contra. This is [awarded] for the 
purpose of adjudging 1 amercement at a future period.* But 
a decree pro is for the purpose of establishing a plea of former 
judgment, This is the distinction. 

18. He next treats of the means of clearing up doubt 
from a document. 

XCII. “ In a disputed case, the document must 
be proved by the band-writing of the party or the 
like, by reasonable inference, by evidence of the con- 
tract which the instrument records, by a peculiar mark, 
by connexion and deatinys of the parly , by the contents 
of the document, or by previous recourse to measures 
for recovery ,” f 

18<r. The ascertainment of the fact, whether a documents 
genuine or fabricated, may be by those who wrote it. The 
meaning is, that a document may be proved by means of an- 
other document written by the same person, and if the writing 
assimilates, this is one method of [clearing up.] From 
the term “ or the like,” must he understood the comparison 
of the hand-writing of the attesting witnesses and the scribe, 
by means of other documents. Reconcilement to means of 
probability, is the meaning of Ike term “ reasonable in- 
ference reconcilement of the relation between the properly, 
and the time, place, and persons, that at such a time, and in 
such a place, such a person is likely to have possessed so 
much property. This is what constitutes reasonable inference. 


* It was before laid down in Chan, ii., Sec. 1 , §§ 8, that one who is n>m* 
suited is to be fined ; but ho docs not therefore forfeit all claim to the 
matter, and the text lieic merely means that? a judgment of non-suit is h> ^ 
recorded, with lliu view of amercing the party in default. 

+ Uncertain in the Yivadalandtiva, but Yttjayawalcyrf, cited iu ll |C 
Yield •UutH>j<tr i uw.L Hum Uidutiidi'ka' and Vycu'itha'mnunjuv'luu 
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By evidence , means, that of the attesting witnesses. By a 
peculiar mark, some distinguishing mark, such as sri, &c. 
By connexion , — that is, the former relation of money 
transactions between the parties on account of mutual win* 
ning party.” Tho assessors also shall give it uudor their 
confidence ; and by inference is also implied the consideration 
as to the probability of the receipt of so much property from 
such a person. These are the means, and the import is, that 
by these means doubt attaching to a document may be 
cleared up. But where the doubt as to a writing cannot be 
cleared up, there recourse must bo had to witnesses for the 
purpose of decision, as Catyuj/ana has declared : “ "Where a 

document is impugned, the claimant must adduce the witnesses 
named therein.”* This text relates to a case where the 
witnesses arc forthcoming. But where they are not forth- 
coming, the text of llarecla applies : “ Having impugned 

a document, by saying, This document was not executed by 
me, but has been fabricated by him, the decision must be 
by divine tcst.”f 


19. In answer to the question, what is to be done after 
the doubt has been cleared up, and payment caused to he 
made of the debt, if the debtor should not be able to dis- 
charge the whole debt, he replies : 


XCIII. “ The debtor, having paid by degrees, 
shall record [the payments] on the back of the 
document, and the creditor shall write with his own 
hand the amount of the receipts." { 


19a. If the debtor is unable to discharge tho whole 
amount of tho debt, then, having paid by degrees, ac- 


Mode of pro* 
cccding where the 
debtor is unable to 


# Vivddatandava^, 
t Ibid. 

J Ibid, 

W 
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cording to Lis ability, ho shall record on the hack of the 
original document, So much has been paid by me ; or 
the creditor shall account, on the back of the original 
document, for the sums realized or received by him, and 
record that so much has been repaid to him. In what 
manner ? By a record of his own hand, or under his own 
hand-writing j or the creditor should give to the debtor a 
written receipt for what has been repaid, drawn up in his 
own hand-writing. 

20. He next proceeds to declare how the document should 
be disposed of, the whole debt being discharged. 

XCIV. “ Having discharged the whole debt, he 
should tear up the writing, or cause another to be 
executed for acquittance.”* 

20 a. Having discharged the debt, whether by degrees or 
all at once, be should tear up the original writing. But if 
such writing be in an inaccessible country, or be destroyed, 
thfen, for acquittance or putting an end to the debtorship, 
the debtor should cause the creditor to execute another 
writing, and in like manner the creditor should give to the 
debtor a deed of acquittance. This is the meaning. 

21. He next declares what is to be done on the discharge 
of a debt attested by witnesses. 

XCIVtf. “ The repayment of an attested debt 
should be attested.”! 

21a, One should repay an attested debt in the presence of 
its former witnesses. Thus ends the chapter of documentary 
evidence. 


* Ydjnyawalcya f cited in the Yivddatandava . 
f The last stauza of the above text. 
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Section I. 

] . The three-fold description of human evidence, writings, 
witnesses, and possession, have been propounded. Now being 
about to treat of divine test in its proper place, he states the 
general definition of a divine test in five texts, commencing 
with the text : “ The balance, fire, water,” &c. He now de- 
clares, the divine tests, 

■ XCV. “The balance, water, fire, poison, and 
sacred libation, are the divine tests for purgation.”* 

la. According to the sacred code, five ordeals, commenc- 
ing with the balance, and ending with sacred libation, are 
to be administered for the purpose of purgation, or the re- 
moval of suspicion in a doubtful matter. 

iJ. But (should it be objected,] that there arc other ordeals, 
such as grains of rice, &c., as expressed in the text of Pita- 
mafia , " The balance, fire, water, poison, and sacred libation, 
and trains of rice, are ordeals. Hot metal forms the seventh 
niodc.”f And how then can there be only those enumer- 
ated ? It is replied, that 

XC Va. These are for heavy charges. 


* Yifjnyawalcyx, cited in the Vivddatandava and VtjavMramayuc'ha, 
f Vivddatandava 
W 2 
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2a. The restrictive meauing is, that these are for heavy 
charges, and not otherwise. It is not meant that they are 
the only ordeals. Ho will hereafter describe the moaning of a 
heavy charge. But [should it be objected], that in trifling 
charges also, the sacred libation is made use of, from the 
text, “ In a trifling case, the sacred libation is to be adminis- 
tered it is admitted ; but the enumeration of the sacred 
libation, together with the balance and the rest, is not in- 
tended to confine its use to heavy charges, but for the sake of 
including [its use] in a charge supported by a binding asso- 
veration, otherwise it might be confined to the case of a 
presumptive charge, from the text, " He should administer 
the ordeals of the balance and the rest to persons under a 
charge supported by asseveration, but in cases of presumptive 
charge, grains of rice and sacred libation : in this there is no 
doubt.”* 


Scales, anti the 
other four methods 


3. No distinction having been laid down between heavy 


of ordeal, to be charges, whether presumptive or supported by a binding 
used in certain ,. . , .. ,/ ,. . “ 

cases. asseveration, in the case ot an accuser binding himself to 

abide by the award [in case of failure], he propounds an ex- 


ccption : 


XCV$. “ These, the balance and the rest, are for 
a person accused, where the accuser binds himself to 
abide by the award/'f 

3a. The award is the fourth division of the suit, involving 
defeat or success : by it the penalty is ascertained. Abiding 
by that, is abiding by the award, and he obtains the penalty 
annexed to such award. 


* Vivudatandava. 

t YJjnyamlcya, cited in the Vyavohirmayus 'ha. 
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4. “ The claimant shall immediately reduce to writing 
the evidence of the thing to he proved.”* This rule has been 
propounded relative to a claimant who maintains the affirma- 
tive of a proposition. He now propounds an exception : 

XCVI. '* By consent, either party may have re- 
course to it. Hither may abide by the award.” 

4 a. By consent, that is, by the mutual agreement of 
the accuser and the accused, cither the accuser or the 
accused may have recourse to ordeal, and either the accuser 
or the accused may abide by or take on himself the award 
of corporal or pecuniary penalty. This is the meaning. 
An ordeal is not like human evidence, confined to an affirma- 
tive only ; but it extends indiscriminately both to affirma- 
tives and negatives. So that in the case of a total denial 
or a special plea, or plea of former judgment, ordeal may 
ho resorted to at the option either of the complainant or 
defendant. 

5. The ordeal of sacred libation may bo resorted to in trifling 
charges, or heavy charges, or those which are presumptive, 
or those which are supported by a binding asseveration, indis- 
criminately. This has been said. But the ordeal of the 
balance, down to that of poison, is only applicable to heavy 
charges, and those which are supported by a binding assevera- 
tion. But an exception has been propounded to the rule, as 
far as regards binding asseverations : 

XCVLz. “ Let him act without binding himself 
to abide by the award, in the case of treason against 
the king, and of a grievous offence.”! 


* Vide supra. Chap, 1, Sec. C ; § 1. 
f Vivddata 7iifava and Vi/n'aha'ramayucha, 
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5a. Let him have recourse to the balance and other or- 
deals, without abiding by the award, in an accusation of treason 
against the king, or in an accusation of killing a Brahmin or 
other grievous offence; also in an accusation of heinous 
robbery, as has been declared in the text : “ Let an ordeal be 
administered, without binding by the award, in the case of 
persons suspected by the king, and those implicated by rob- 
bers,* * * § and those intent on their own justification. But the 
ordeal by grains of rice is only for petty thefts, as appears 
from the text of PUama/ia : “ The ordeal by grains of rice is 
to be administered in cases of theft, but not in other cases, 
This is certain.’^ The ordeal by hot metal || is to be used in 
cases of robbery of magnitude, as appears from the text, ff The 
ordeal by hot metal has been propounded for those who are 
accused of robbery ”§ 

6. Moreover, other divine tests are used on trilling occa- 
sions. “ By his veracity, by his horse or elephant, and 
his weapons, by his kine, grain, and gold, by the deities, 
by his ancestors, and by [the relinquishment of the fruit 
off virtuous actions; or let him touch the heads of bis 
children, and wife, and intimates, or in an accusation 
admitting of it,^[ the sacred libation.”** These divine tests 
propounded by Menu, are declared by Ndreda and others to 


* Although from the fact of robbers being unworthy of belief, the mere im- 
plication by them should not raise suspicion, yet as the term, “of those im- 
plicated hy robbers," has been used in conjunction with “ persons suspected by 
the king,” suspicion is excited.— Swbodhini. 

t Cited as the text of Ndreda in the Vivddatandava. 

$ Ibid. 

II This ordeal, called Tuplamaha, is performed by taking gold or other me- 
tal from clarified butter while hot. 

§ Ibid. 

f The printed copy of the Mitdcshara has it Sumshoo, in all accusations; 
hut the true reading, as explained by Subodhini, is Suhyeskoo, admitting of i»< 

## Ndreda, cited in the Vmdalmima and VywaMrmaync'ha. 
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be applicable to trifling occasions. Should it bo asserted, 
that ordeal is a means of decision where human cvideuco 
is not to be resorted to, and that oaths are, according to 
popular acceptation, ordeals, [it is replied,] there has been 
a distinction propounded between those and the ordeals of 
the balance, &c., the effect in the latter case being imme- 
diate, and, in the former, future, as in the terms Brahmin 
and Puribrajuha .* But the sacred libation, though enume- 
rated among oaths, is classed with the ordeal of the balance, 
&e., not because the effect of it, in common with the ordeal 
of the balance, &c., is immediate, but because, in common 
with those, it is applicable to weighty charges, and charges 
supported by a binding asseveration. But the ordeal by 
wains of rice and hot metal arc not classed with the ordeal 
of the balance, &c., although the effect of both modes is 
immediate, because they are applicable to trilling occasions 
and presumptive charges. These ordeals and divine tests are 
to be resorted to in cases of debt and other occasions, accord- 
ins to circumstances. 

D 

• * 

7. But the text of VUamalta , “In actions relative to 


# The import of this illustration is, that ordeals and oaths arc not convertible 
terms. The meaning has been thus explained by Subodluni : “As tlio 
separate mention of the term Puribrajuha indicates another purpose, so the 
separate mention of oaths indicates, that they are intended for another purpose. 
That purpose has already been declared, [in assigning their use to trifling 
occasions,] or tho meaning of the use of the terms Brahmin and Puribrajuha 
may be thiiB exemplified. Invite a Brahmin , and invite a Puribrajuha. Iu 
this sentence, by the mere injunction to invite a Brahmin , the injunction to 
invito a Puribrajuha also may be comprehended, [inasmuch as all Puribrajukas] 
or Suniasces are Brahmins , though all Brahmins are not PuribrajuJcas ; and 
the separate injunction to invite a Puribrajuha , proves that the Brahmin and 
the Puribrajuha must be considered a3 distinct individuals. So also in this 
instance, although tho balance and the rest, and oaths, may both be com- 
prehended under the designation of ordeal, yet, from the separate uso of the 
terms oath and ordeals, tho term ordeal must be considered as distinct from 
the oath, and as relating to the balance and other similar ordeals, 


Distinction be- 
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an ordeal. 
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different Kinds of 
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immoveable property, ordeals are to be avoided,”* is explain, 
cd by the interpretation, that they arc to be avoided, in 
ease documents and neighbouring witnesses are forthcoming. 
Should it be objected, that in other actions also, recourse 
cannot be had to ordeals, where there exist other means 
of proof, — it is admitted : but in actions for debt and the like, 
should witnesses of the prescribed qualifications be adduced 
by the plaintiff, and should the defendant bind himself to 
abide by a penalty and rely on an ordeal, then an ordeal may 
be resorted to, because there may bo the fault of partiality 
in witnesses, and because there cannot bo any fault in an 
ordeal, from its being an indication of the reality and an 
emblem of justice, as Narnia has declared: “Justice consists 
in truth, and litigation [is dependant] on witnesses. In 
a case admitting of divine test, recourse need not be had 
to oral or documentary evidence.”! The text of Pitamaha 
is propounded, not for the purpose of excluding ordeals 
altogether, but for the purpose of excluding the supposi- 
tion, that in actions relative to immoveable property, the 
decision by ordeal may be resorted to by a defendant, 
who binding himself to abide by a penalty, relies on ordeal, 
there being documents and neighbouring witnesses. Should 
this not be [the interpretation,] then in actions relative to 
immoveable property, there could be no decision in the 
absence of documents and neighbouring witnesses.^ 

8. Moreover : 


* Vlvddatandara and VyavaMramayuc'ha, 
t Vivddhlandam. 

t Tho moaning is, that in actions relative to immoveable property, 
the plaintiff adduces documents or the evidence of neighbouring witnesses, 
the defendant canuot have recourse to an ordeal ; but in the absence of such 
evidence, ho may bavo recourse to an ordeal in actions relative to immoveable 
property, notwithstanding that the plaintiff adduces other evidence, 
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XCVII. “ Having called the person, fasting, at 
sunrise, who lias bathed with his clothes on, let him 
administer all ordeals in presence of the king and of 
Brahmins.”* 

8«. The judge shall administer the ordeals, having 
called the person who has subjected to them in the morning, 
at sunrise, fasting, having bathed, in his clothes, in the 
presence of the king aud of the attendant Brahmins. 
“ Ordeals are to be administered for purgation always 
to a .person fasting tor three nights, or fasting for one 
niglit.”f The difference here propounded by Pilamaha as 
to the degree of fasting must be regarded in practice accord- 
ing' as the matter is grave or trifling, great or small. The 
rules regarding fasting, should be applied also to the officiat- 
ing chief judge, from the text of Ndreda: “ Let the chief 
judge transact all matters by ordeal, fasting, in the same 
manner as sacrificing priests conduct sacrifices by order of 
the king.”}: 

» 

0. Although the time of sunrise is hero propounded 
without distinction, yet, by approved practice, ordeals are 
tube administered on Sundays. “ In the morning the ordeal 
of fire, in the morning the ordeal of the balance must he 
administered, in the forenoon that of water must he adminis- 
tered, by a person desirous of discovering the truth. Thu 
purgation by sacred libation is propounded for the first part 
of the day. In the latter part of the night, when it is very- 
cool, the ordeal by poison must be administered. || These dis- 
tinctions propounded by Pilamaha must bo observed. As no 


# Vivddatandava. 

+ Ibid. 

t Pitarmha , cited in the VivddtUtmdava. 

II V tvidaCandava and Vyavafai ra mtiyac ha. 
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particular time has been propounded for the ordeals of grains 
of rice and hot metal, they must he administered in the 
morning, from the following general injunction of Ndrcda : 
(t The administering of all ordeals has been declared proper 
in the morning"* 

10. The day being divided into three parts, the first part 
is termed the morning, the second, the forenoon, the third, 
the evening. The distinction of time must depend on the 
cases of the injunction or prohibition. The cases of injunction 
£arc now declared.] The frosty and cold seasons, and the 
rainy seasons, are declared [the proper times] for [administer- 
ing the ordeals by] fire. Water in the autumn and summer 
season. Poison in the frosty and wintry, and in the months 
of Chcyt, Aghun, and also Bysakh ; these three months are 
common, and not adverse to any ordeals. Sacred libation 
may be given at all times ; and the balance is not cou- 
fined to any particular period "t The use of the term 
sacred libation, is intended to include all oaths. As no 
distinction has been propounded for [the ordeal of] grains 
of rice, it is not limited to a particular period. 

11. The cases of prohibition arc as follows : — “ Purgation 
should not be by water in the cold weather; nor should 
purgation be by fire in the warm weather ; nor should one 
administer [the ordeal by] poison in rainy weather, nor that 
of the balance in windy weather , nor in the afternoon, nor 
in the evening, nor in the middle of tho day.”J The word 
" cold,” mentioned in the text, “ Purgation should not he by 
water in the cold weather,” includes the wintry, frosty, and 
rainy seasons. The word “ warm,” mentioned in the text, 


^ Vimidalandavct, 

t Ndrcda , cited in the Vivddatandava , but PitamaluL in the 
fidramayucha, excepting the last hemistich, 

% Ndredtij cited in the Vivddalandava, 
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" Nor should purgation be by firo in the warm weather,” in- 
cludes the summer and autumn season. Although the injunc- 
tion was before laid down, the prohibition is used for the sake 
of giving greater effect, The object will be hereafter propound- 
ed. He now treats of the condition of the persons, 

XCVIII. “ Ordeal by balance is declared for women) 
minors, old men, blind and lame persons, Brahmins, 
and sick persons. Fire or water, or seven barley corns 
of poison, for a man of the servile tribe.”* 

12. The term women, implies females in general, without 
respect to distinction of tribe, age, or condition. The term 
minors, signifies one who has not attained his sixteenth year, 
without respect to tribe. Old men , — those who have passed 
their eightieth year. Blind, — deprived of vision. Lame 
persons , — whose feet are useless. Brahmins , — persons of that 
tribe generally. Sick persons , — those afflicted with disease. 
The [ordeal by] balance alone is declared fit for the purga- 
tion of these. A red-hot ploughshare, or hot metal for a 

• 

Cs/ietrya , and water for a Taisya, as appears from the dis- 
junctive term “ or.” Seven barley-corns of poison are for the 
purgation of a man of the servile tribe ; and from the declara- 
tion of the balance being for Brahmins , and from tbe de- 
claration in tbe text, “ or seven barley corns of poison,” that 
poison is the ordeal for a Stulra, it is proper to apply the or- 
deals of fire and water to Cshetryas and Taisyas. This has 
been explicitly declared by Pilamaha : [“ Ordeal by] balance 
is to be administered to a Brahmin , and firo to a Cshetrya. 
Water is declared for a Taisya ; and one should cause the 
[ordeal by] poison [to be administered to] a Sudra/’f But 


* Cited as the text of Ydjnyawalcya in the Vivdclatandava and Vyavahd' 
rmagudfa 

f Yivddalandava, 
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the text depriving' females of ordeal, namely, “When the 
truth is sought after, an ordeal will not be administered to 
those who aro doing penance, or severely afflicted, or sick, or 
devotees, and women,"* has been recited for the purpose of 
taking away the alternative [allowed in other cases], namely, 
“ By consent, cither party may have recourse to it ”f It 
has moreover been declared : In charges accompanied by a 
binding asseveration, women aud the like being the parties 
charged, the ordeal is to be administered to those making 
the charge ; and where these [that is to say, women] arc the 
parties making the charge, the ordeal [is to be administered] 
to the party charged ; but where they mutually accuse each 
other, there is an option : and here also [the ordeal by] ba- 
lance alone is enjoined for women. It appears also from the 
explanation of the same text, that the balance alone is for 
women and others in presumptive charges of weighty and 
other offences ; but the text becomes applicable by restricting 
the ordeal of women by balance to the months of Chcyt, 
Aghun, and Bysakh, which arc applicable to all ordeals and 
not [by interpreting it that the ordeal by] balance alone is 
at all times [proper] for women. This appears from the text, 
[The ordeal by] “ poison has not been declared for women, 
nor has that by water been propounded ; by the balance, by 
the sacred libation, and the rest, their hidden secrets must he 
explored, which enjoins the balance, sacred libation, (ire, 
&c , excluding poison and water. The same rule is appli- 


# Nave da f cited in the V l vddcU andavet, 

+ See verse 4. In other words, where women and the other persons speci- 
fied are either party in a cause, it shall not bo optional for either party to have 
recourse to ordeal ; but the ordeal should be resorted to by the party, who may 
not be involved in the disqualifying text. But whero both parties are women, 
or fall under any other of the specified exceptions, thero the general rulo 
applies. 


J Ncircda, cited in the Yiviidatondava, 
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cable to minors, and tbe others [enumerated.] The injunc- 
tion as to the use of the ordeal by balance, &c., for Brahmins 
and the rest, is not to make it alone admissible at all 
periods, as is evident from the text of PUamaha : “ The 
purgation by sacred libation is declared applicable to all 
tribes. All these are declared applicable to all, except poison 
to Brahmins.”* Hence the text has been propounded for the 
purpose of determining that the ordeal is to be by balance, 

&c., in a period which is common to all ordeals, and whore 
many ordeals would be admissible.! 


13. But at any other period, the ordeal appropriated to 
that period for all. In the rainy season, fire alone is for all. 
In the wintry and frosty seasons, there is an option either of 
tire or poison, to Cshetri/a$ and the other two tribes, but only 
fire to Brahmins, and never poison, from the prohibition, 
“ except poison to Brahmins” In the autumn and summer 
seasons, only water. But to such as are afflicted with a pe- 
culiar disease, in which the use of fire and water is prohibited, 
such as those described in the following text, “ Let one keep 
away fire from leprous persons, and water from the feverish, 
and let one keep away poison from those oppressed with bile 


Continuation ot 
the subject. 


# Vimdatan dava anil Vyav ain't ram if/ ucha. 

t This explanation is rather tortuous. The meaning, however, is this. 
The general injunction is, that during three months of the year, (Cheyt, 
Aghun, and Bysakh,) any mode of ordeal is admissible. The paiticular in* 
junction follows, that to women, Brahmins, &c., the purgation by balance 
alone should be administered. There are other texts;, however, which 
declare that any ordeal, except poison and water, may be administered to wo* 
ften, and that any except poison may be administered to Brahmins. It be- 
comes, therefore, necessary to reconcile these conflicting texts, which is done 
ky stating, that in the three months above specified the ordeal by balance alone 
should be administered to women, Brahmins, and the rest. By the same rule, 
ln ^ 108e months, fire should bo the ordeal for a Cshetry a ; water for a Vaisya, 
anJ l >oi son for a Siuha* 
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What is termed 
a heavy charge. 


Objection repli* 
cd to. 


and phlegm :’** to them, even at the proper time for fire and 
other ordeals, let the ordeal of the balance, and others which 
are common to all times, be administered. “ Water, fire, and 
poison must bo administered to persons in hcalth.**+ Prom 
this text it is inferrible, that to them, as well as to weakly 
persons, the ordeals suitable to the tribe, condition, and age 
of the parties are to bo administered, without contravening 
the seasons and periods fixed by the injunctions and prohi- 
bitions. 

Id. It has been declared,:]: “ These arc for heavy charges.’* 
He now explains what constitutes a heavy charge. 

XCIX. “ One should not take a [red-hot] plough- 
share under a thousand, nor poison, nor the balance.” 

Ida. One should not administer the ordeal of a plough- 
share, of poison, or of the balance, under a thousand panas : 
nor that of water, which is included, as has been declared : 
“In heavy charges, one should cause to be administered the 
ordeal of the balance, down to that of poison.*’ || In such 
cases, that of sacred libation should not be resorted to, from 
the text, “In a trifling case, sacred libations are to ho 
administered.” § The above fourf ordeals arc to he 
administered in cases where [the subject matter] exceeds 
a thousand panas , but not under. This is the meaning. 

15. But (should it be objected], that fire and the other 
[three] ordeals have been declared by PUamaha applicable 
to cases under a [thousand] in the following text, “ One 


# Harecia, cited in the Vivddalandava . 

+ Vivddatandava . 

X Verse 2. 

|] Yeeramitrodaya. 

§ Ibid. 

That is, the ploughshare, poison, the balance, and water. 



SECT* I* 


OP EVIDENCE BY DIVINE TEST. 


191 


should administer the balance in the case of a thousand ; in 
the case of half a thousand, iron ; in the case of half the 
moiety, water. Poison is declared applicable in the case 
of half of that. 55 * It is admitted, but the text of PUamaha 
applies to a case where the taking involves degradation, and 
the text of Vijni/anemara applies to other cases. This is 
the practice, and these two texts apply to cases of robbery and 
aggression. 

16. A distinction has been propounded by Cahjagana in 
the case of a denial. “ In the case of a denial of receipt, 
evidence must be resorted to. But iu cases of robbery and 
aggression an ordeal may be administered, even though the 
subject be trifling. 55 

17. Having ascertained the amount of all the property, 
it should be made into gold, [that is] having ascertained 
the number of the suvemas ,— if a hundred be lost, poison 
lias been declared the ordeal ; and also it eighty have been 
lost, fire. If sixty have been lost, water is to be administer- 
ed ; or if forty, the balance ; and sacred libation is propounded 
in the case of the loss of twenty or ten. Iu case of the 
loss of five or more, or half, or a quarter of that number, 
grains of rice. In a case involving the loss of half or a 
quarter of that again, let him, the deponent, touch the heads 
of his sons or other relations. But in a case involving the 
loss of half or a quarter of that again, the usual means have 
been enjoined. A king so distinguishing suffers no injury 
spiritually or temporally. 55 ! 

18. “Having ascertained the number of suvemas ; 15 &c. 
Here the term mverna means sixteen mashas ; and the word 
sitverna is uscdjto signify the quantity above specified. The 


Distinction in 
civil and criminal 
cases. 


And with re* 
ference to tho 
amount of the 
suit. 


Explanation of 
the above text. 


# X ecramirodomi. 
f Yicadatandava. 
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terra loss here is intended to suppose denial. “ One should 
not take the ploughshare under a thousand.”* This must 
here be understood to mean a thousand copper panas. 

19. But should it be objected, that in accusations of trea- 
son against the king or other grievous offence, these ordeals 
have been ordained : how then can the text, “ lie should 
not take the ploughshare under a thousand,” apply ? It is 
replied : 

XCIXrt. “ Where the king is a party, and the ac- 
cusation is grave, being pure, they should always 
take these ordeals :”f 

19«. In accusations of treason against the king or other 
grievous offence, being purified by fasting and the other 
means, they should perform these ordeals, without reference 
to the amount of lire property (involved). 

20. The particulars as to place have been detailed by 
Ndreda. In a public assembly, in the gate of the king’s palace, 
in *tlic temple of the deity, and in the plain. It must he 
iixed, immoveable, and worshipped with frankincense, chap- 
lets of llowcrs, and ointments. It— the balance, must be 
fixed. 

21. The situation lias also been detailed by Ca/jd^aiu/. 
“ Let him establish it in Indra’s place of worship for those 
accused of weighty offences and grievous sinners : at the 
king’s gate for those intending treason against the king. 
The ordeal must bo given whore four roads meet, to those 
horn in the inverse order of the tribes; and in other cases, 


* "Vido supra, §11. 

f This is tlio second hemistich of the text commencing, “ Quo should nw 
lake," &e. 
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Jet the ordeal be given in the midst of the assembly. This 
Jet the wise know. The decision should not be made by the 
king, in the case of those offenders who serve persons unfit 
to be touched, and vile, or of barbarians. In a case of doubt, 
he should administer to those the ordeals in common use 
among them. 


Section II.* 

Of the Ordeal by Balance. 

1. Having treated of the introduction to ordeals, which Mode of pro. 
applies to ordeals of every description, he now propounds the Wltfl res " 

nature of the ordeals by the balance and the rest. 

C. “ The accused being placed in the balance by 
persons acquainted with the mode of holding the 
scales, and being balanced by an image, a line hav- 
ing been made, and (the accused) being taken down, ho 
should invoke the balance with the following prayer. 

Cl. * Thou, 0 balance ! art the mansion of truth : 
thou wast constructed of old by the gods ; then, 0 
fortunate one, declare the truth, and relieve me from 
suspicion. 

Cl I. If in this I did commit a crime, 0 mother ! 


* Some apology is perhaps necessary for exhibiting to the public tlio pueii* 
lities contained in the following page>vbut the account has been given with 
the view of showing the entire system. The substance of the doctrine of 
Hindu ordeals is contained in the first volume of the Asiatic Researches, and 
from that publication the account has been transferred to the Encyclopaedia 
Britannica, in which there is a curious description of the ordeals in use in 
former times and by other nations, 


3 
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then do you bring me down j but if I am innocent, lift 
me up.’”* 

2. By goldsmiths and others, who are familiar with the 
practice of holding the scales or weighing by them, the 
accused or the accuser, or he who is about to undergo the 
ordeal, being balanced or brought to a level, by means of an 
image, made of earth or other materials, and being placed 
or seated on the scales, having made a line, or having 
drawn a chalk-mark in the vicinity of the place where lie 
(the weigher) stands, under the strings of the balance, while 
iu the act of balancing by means of the image, and being 
taken down, he should invoke the balance, or should pray to 
it with this invocation ' “ 0 balance ! thou art the abode of 
truth.” “ Of old ',” — in the beginning of the creation. “ By 
the gods,” — by Ilirunyagurhha and other deities, “ Wad con- 
structed” — or created, “ Then ,” — or therefore declare " the 
truth” — or show the real nature of a doubtful matter. “ 0 
fortunate” — or 0 propitious ! relieve me from this suspicion. 
O mother ! u if I did commit a crime,” — or if I utter a false- 
hood, then bring me down ; but " if I am innocent,” — or 
speak truth, then lift me up.” 

3. The invocations are specified by other authorities, which 
are to be used by the chief judge when invoking the balance. 
That which has been stated, applies to the person about to 
undergo the ordeal. As that which constitutes success or 
defeat may he understood from the terms of the invocation, 
it has not been separately treated of. But the construction 
of the scales, the mode of ascending them, and other matters 
requiring explanation, have been clearly treated of by 
maha, Ndreda, and others. 

4. " Having cut down a tree suitable for sacrifice with a 


* YdjnyamUya, cited in the Divyatalm and V ecramitrodetya. 
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wuntra, and using the formula as to a sacrificial pillar, 
( Yoopa, ) and having made obeisance to the regents of the 
world, (. Lokapalas ,) the balance should be constructed by in- 
telligent persons. The muntra of Soma * must be repeated 
at the time of cutting down the trees. 

5. “ The (beam of the) balance should be made equilateral, 
strong and straight j and three rings should be attached 
in three places, as necessary. The (beam of the) balance 
should be made four hands long, and the two posts (to which 
it is attached) should be made equal to it (in dimensions.) 
The intervening space between the two posts should be two 
hands, or one hand and a half. Both posts should bo fixed 
under ground (in depth) two hands. Two [Tor anas) or cross 
bars should be fastened to each side of the posts ; but these 
must always be placed ten fingers higher than the scales. 
Two Abalumbas or perpendiculars should be attached to the 
cross bars, made of earth, secured with string, and hanging 
down so as to touch the top of the scales or basons. TI*e 
balance must bo placed to the eastward , immoveable, and iu 
a purified placc.”J 

6. t( Having adjusted the two strings to both the extre- 
mities (of the beam), he should place Casa grass in each of 
the scales in an easterly direction, lie should place the per- 
son who is about to undergo the ordeal in the western scale 
or bason, and pure earth in the other side. He should cause 
the cavities of the basons to be filled up with brick-dust, 
gravel, or earth.” || The mention of brick-dust, gravel, or 
earth, shows that either of them may be used. “ Examiners 
should be appointed, who are acquainted with the manner 


# Soma or tho moon, being the god of the woods* 
t Pilamaka } cited in the Divyaiatwa and Vecramitrodagn r. 
it Ibid. 

II Pilamtiha) cited in tho Divyat a(tvi, but Ndreda in the VccramUrodaga, 

1 <v 


down with certain 
ceremonies. 


Method of con* 
stnicting the 
Lauce. 


Method of weigh* 
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of Weighing, ae traders, goldsmiths, and braziers. The duty 
of the examiners is to see that the perpendiculars and the 
basons are even. Water should be placed in the scales by 
Pundits , and, if the water does not flow over, it may then 
be considered that the balance is level. Having first weighed 
the individual, let him then be taken down.”* * * § 

7, " The balance should also be decorated with banners 
and flags ; afterwards the person acquainted with the mean- 
ing of the formula should invoke the gods ; the offerings 
of perfumes, garlands, and sandal ointments having been 
presented in the prescribed mode, accompanied by the music 
of the Vadilraf and Tooryaya.% The chief judge, facing 
the cast, with hands folded, should thus speak : ‘ 0 Mama, 
enter into this ordeal with all the regents of the world, 
(Lokapalas) Fastis , || Adityas,§ and Manilas? f 

8. “ Having first invoked Marma, or the god of justice, 
to enter into the balance, he should then call on the Angin, 
or subordinate deities. Having placed Indra on the east, 
and Pretesa' ** on the south, Varum on the west side, and 
Cuvera on the north; Ayni, and the other, regents of the 
world, ho should place on the intermediate points (of the 
compass.) The colour of Indra is yellow, of Yana dark 
blue, of Vanina white as crystal, of Cuvera golden, and Ayni 


* Pilamaha, cited in the Veeramitrodaya and Bivyatatwa. 

+ A sort of musical instrument, of which four species arc reckoned, as wind 
instruments, stringed instruments, &c. 

J A sort of musical instrument. 

|| A Vasu is one of tlie eight divinities who form a Guana, or assemblage of 
gods j and there are nine of these Giiiincts* As. Kes», p. 40, vol. iii. 

§ The twelve Adilyas are said to be the offspring of Aditi, who is called the 
mother of the gods. They are emblems of the sun for each month of the year. 

*H Manilas, or genii of the winds.— See Moor’s Hindu Pantheon, p. W*- 
Filmuha, cited in the Vtmmilrodaya and Bivyatatwa. * 

«» Yaina, or literally, the lord of departed spirits. 
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also golden, of Nirriti dark blue. — Vayu is celebrated as 
being of a purple or smoky colour, and Lana * is of a red 
colour. These must successively be thus meditated on.”f 

9. • " The wise should worship the Vasus on the south side 
of Indra. Dhara , Dhruva, Soma, Apa, Anila , Anala, 
Pratyusha and Pralhasha ; these eight are termed Vasus. 11 \ 

10. ff A site for the Adityas should bo made between 
those of Indra and 'Isana, Dhata , Aryayama, Mitra, Vanina , 
Ansa, Maya , Indra , Viva swan, Pnsha, Paryanna, these ten, 
and Twashtwa and Vishnu , the elder and the younger born : 
.these are the names of the twelve Adityas.” || 

11. “ The wise should make a site for the Roodras§ on 
the west of Ayni. Virabhadra, Stimbhoo, Grisa who is most 
famous, Ajaicapuda, Aid, Biulhnya, Pinakee, Aparajita , 
Bkoovanadhiswara, Capali , termed Vishampali or lord of 


# Divyatativa, that Isana is of a white colour, 
t Filamaha , cited in the Vccramitrodaya and Divyatahva, 

+ Pilamaha, cited in the Divyatatwa . 

II Pilamaha , cited in the Divyatatwa,— It i3 recorded in the Puranas, that 
the twelve Adityas were begotten by Casyapa on his wife Aditi in a Calpa , and 
their names correspond with the above, with tho exception of Vishnu, Par* 
yamia, Ansa, and Indra, instead of which they are read Savita, Vidhaia, Sacra, 
and Urucrama ; and in another Calpa, Sunya, the daughter of Viswacarma, 
was married to Aditya , and a? she was unable to endure her husband’s 
splendour, sho complained to her father, who made him (the Aditya) into 
elve pieces, each of which appears to represent him as Surya or the sun, distiucb 
in each month of the year. It is mentioned in the Adilyahridaya, that 
Aroona appears in the month of Magh ; Surya in Falgoon ; Vcdunga in 
Cheyt; Bhanoo in Bysakh ; Indra in Jeth ; Rabi in Asarh ; Gablmti in 
Sawun ; Yama in Bhadoon; Soovurnarcta in A ssin ; Divacara in Cartic; 
Mitra in Aghun ; and Vishnu Sunatana in Poos. The legend is related 
differently by Ward. See vol. ii, p, 45 ; and Moor, Article, “Aditya” 

§ ^ce Moor, x\rticle, “ Roodra Tho Roodras are distinctions of Siva in 
character of fate or destiny. 


Of the Va$u$ t 


Of the Adityas , 


Of the Roodras . 
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the Taisyas , and SWhanurhham j these are the eleven Roodra 
deities.”* 


12. “ The abode of Mains should be made between that 
of Pretesa and the Racshas :f Brahmi, Maheswari , Caumari, 
Tai&hnuviy Varahi, Mahendri, and CMmunda attended by 
her Gams or train : (these are Malm )!’ J 

13. “The wise should make an abode for Gunes\\ on 
the north of Nirriti .”§ 

14. “ The site of the Maruias is said to he on the north of 
Varum — Gayana, Sparsana, Vayu, Anita, Manta, Fran 
Pranes, and Jiva ; these eight are called Manias 

15. “ The wise should invoke Doorga on the north of the 
balance ; and all these deities should be worshipped by their 
respective names.”** 

16. “ Having made offerings, beginning with Arghja,\\ 
and ending with ornaments, in the first place to Dharma : 


* Piiamaha, cited in the Divyalatwa , 

f The Racshas are a species of evil genii, generally engaged in malignant 
combinations ; not however always. — Moor’s Pantheon, p, 96 . 

J Piiamaha, cited in tho Divyatalwa. — The eight Sadis , or energies of aa 
many deities, are also called M air is or mothers. They arc named Bralmi } 
&c., because they issued from the bodies of Brahma and the other gods res- 
pectively. ( Raya Mucuta on the Amcracosha.) In some places, they are 
thus enumerated : Brahmi) Maheswari , Ahidri, Varahi , Vaishnuvi i, Caumari, 
Chdmunda, and Charchica . However, some authorities reduce the number to 
seven ; omitting Chdmunda and Charchica, but inserting Cauveru — See As. 
Res., p. 82 , vol. viii, 

|] The god of prudence and wisdom, 

§ Regent of the south-west quarter.— Piiamaha, cited in the Divgatativa, 

If Piiamaha, cited in the Divyatahoa , 

*# Ibid. 

it An Arghya .* that is, water, rice and c hrvd grass in a conch, or in a > 08 * 
sel shaped like one, 
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then the offering beginning with Arghja and ending with 
ornaments should be made to the Angas. Next the offerings 
beginning with perfumes and ending with food should be 
presented to them.”* 

17. Having decorated the balance with flags and banners, Mode in which 
Pharma should bo invoked with this incantation, ( Ahjahi ,) ^performed U l ° 
Approach ! Approach ! Then having pronounced this muntra, 
Dharmayarghjgim praeulpayami nnma, or I present this 
Arghja to DJiarma : after this Arghja, Padga (water for 
cleaning the feet, &c.), Achmani (water for sipping,) MadJin - 
parca, t then Achmani again, Suau (water for bathing), dress, 
the sacrificial cord, then Achmani again, the Cataca or ring, 

Mukuta or crest, and other ornaments should bo presented 
to Dharma: then having repeated the muntra, beginning 
with the word Prana va, and ending with Numa ! the 
presents, beginning with Arghja, and ending with orna- 
ments, should be offered in succession to the other deities, 
beginning with Indr a and ending with Doorga in their 
respective names in the fourth case; afterwards having 
offered perfumes, flowers, incense, lamps, food-offerings, and 
the like to Dharma, then the perfumes, &c., are to be offered, 
as above stated, to hub a and the other deities. For wor- 
shipping the balance, the perfumes, flowers, &c., must b.o 
of a red colour, as Ndreda says : — “ Having first worshipped 
the balance with the offerings of red perfumes, garlands, 
curds, fried rice, &c., then the other deities should be wor- 
shipped.” As no particular mention has been made regard- 
ing Tndra and the other deities, they may be worshipped 
with offerings of every colour, whether red or otherwise, as 
procurable. — This is the order of worship. 


* Pitamaha } cited in the Divi/atatwa, 
t This is made with honey, curds, and butter in a ve^cl of 
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18. These acts must he performed by the chief judge, as 
has been declared : — “ The chief judge,— who should be a 
Brahmin, learned in the Vedas and Vedangas, familiar with 
religious observances, as ordained by the Sruti, even-minded, 
devoid of passion, devoted to truth, pure, able, benevolent, 
universally charitable, — fasting, clothed in purified garments, 
and with cleansed mouth, should, according to the prescribed 
mode, worship all the deities.”* 

10, By four (Rriticas) or family priests, seated on the 
four sides of the balance, the homa should bo performed on 
the ( Loivkicagni ) or domestic fire,f as has been declared 
“The burnt offering (homa) should be presented on four 
sides by the learned in the Vedas ; the homa should be per- 
formed with the presents of Ajga (clarified butter,) Habisa 
(rice boiled with milk,) and Samlda (small branches of cer. 
tain trees) ; the homa should be celebrated with the minim , 
beginning with Saviiri Pranava and ending with the word 
‘ Swaha.’ ”% Having pronounced the Saviiri, G again, ami 
then the G again beginning with the word pranava and 
ending with the word Swaha, the homa should bo performed 
by offering the Ajga, Cliaroo , and Samlda, one hundred and 
eight times severally. — This is the meaning of the text. 


* Pilamaha, cited in the Divyatatwa, 

t Radhacanfc Deb in his Sanscrit Lexicon observes : —Agni was first 
begotten by Dharma on his wife named Basu. Agni espoused 8mha, of 
whom were born Pavaca, Pavamana, and Suchi In the sixth Mmwan- 
tara , Dravinacob and others were begotten by Agni on his wife Btfr 
sudhara , and forty five Agnis were procreated by Dravinaca and others, 
sons of Agni. They are altogether forty-nine in number. In particular 
religious observances and ceremonies, Agni is to be invoked by several names, 
thus in Lowkica or worldly affairs, such as entering into a new house, and the 
like, Agni is termed Pavaca , &c. &c. 


t Divyatatwa , 
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20. After the completion of the worship of the deities, 
ending with the burnt offering, a document should bo pre- 
pared, containing the matter alleged [against the party about 
to undergo the ordeal,] together with the following muntra ; 
and that document should be put on the head of the person 
accused ; as is said : — “ The matter of which the person 
is accused should be written down with this muntra, and 
that [the document] should be placed on the head [of the 
accused.”*] The muntra is : — “ The sun, moon, wind, fire, 
heaven, earth, water, mind, Yama, day, night, both (morn- 
ing and evening) twilights, and Dharna , know the actions 

of men.”f 

21. These forms, beginning with the invocation to DItar - 
via, and ending with placing the written charge on the 
head, are applicable to all ordeals j as has been declared : — “ All 
these formula) he should apply to all ordeals : so the invoca* 
tion of the gods should be made in the same manner.”! 

22. Afterwards the chief judge should invoke the balance 
from the text : — “ The person who knows the muntra should, 
according to the prescribed mode, invoke the balance. ”|| 

“ l)7io knows the muntra ,” that is, who is acquainted with its 
meaning. “ 0 balance, thou wert created by Brahma for 
the detection of evil-doers, by the letter d'ha thou art the 
image of JDharma , and, by the letter tha it appears that, 
holding the vicious, thou revealest their acts, on account of 
which thou art named D’halha or balance. Thouknowcst 
the virtues and vices of all created beings. Thou only 
knowest all, and those things which mortals do not know. 
This person wishes to be relieved from the suspicion in which 


^ Divyatalm. 
t Ibid. 

J Ibid. 

II Ibid, 

Z 
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MITXcsIIARX. chap. x. 

he is involved, as thou, by thy virtue, art competent to extri- 
cate him from the difficulty,”* 

23. The person who is about to he examined, should 
invoke the balance with the text formerly recited, (“ Thou, 
0 Balance,” &c., § 1,) aud afterwards the chief judge should 
place the person who is about to undergo the ordeal, and 
has taken the written charge on his head, in the same place ; 
that is, in tho mode according to which he was first placed 
in the scale ; as lias been said : — u The person who has taken 
the written charge on his head, should be again placed in 
the seale/'f 

2 1. Having been placed in the scale, he should be kept 
in it during the period of five UnarJds complete. Persons 
learned in astronomy should he appointed to compute that 
period, as the text declares: — "The Brahmins who are 
eminently skilled in astronomy, should be appointed for 
the purpose of compulation, aud by those, the time of exa- 
mination must be considered as five linarJds. 3> % The time 
taken for articulating ten bard letters makes upran : six 
prans make a UnarJd ; as is said: — ,f [The time of pro- 
nouncing] ten hard letters is a pran, six prana arc one 
linar/d.” || Sixty UnarJds are one gJiatiea : and sixty ghatim 
are one day and night, and thirty days arc one month. 

25. Purified persons should bo appointed by the king, to 
examine during such period into the guilt or innocence of 
the accused, and they should pronounce as to his innocence 
or guilt ; as has been said by PUamaJta : — <f Brahmins are 
the most excellent of witnesses. They, being speakers of 


* Divyalalwa and Vccramitrodaya. 
t Ibid. 


J THvyatatwx. 
11 Ibid. 
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truth, according to the real state of the case, learned, 
purified, and uucovctous, should he appointed as evidence 
l>y the king ; they should represent to the king regarding the 
o-uilt or innocence of the accused,”* 

fc? 


26. The rule for ascertaining the guilt or innocence 
is thus propounded : — “ No doubt, should the person balanced 
go up, his innocence is established ; if he be level, or come 
down, then he is not innocent,”-)- An exception to this 
rule is declared by a text of Pitamaha : — “ A slight crime 
brings level, and a heavy one takes down/’t 


Rule for ascer* 
taimug the poiufc. 


Exception. 


27. The meaning of ibis is, that though it cannot be Explanation of 
ascertained by the ordeal, vvbctber the matter charged be tllL LACei ’ tiuu ' 
light or heavy, yet that [the offence] having been committed 
once only and unintentionally, renders it light, and its 
having been repeatedly done and intentionally, renders it 
heavy ; and thus the rule of slight and heavy amercement 
nd penance may be ascertained. 


28. Where, without any known or visible cause, IJie Other evidence 

?dcsha and the like are cracked or broken, guilt is csta- ° 

dished. The text declares In case of the Cdcs/m break- 
ng, or of the splitting of the beam and basons of the scale, 

>r of the Care alas, or the bursting of the strings, or of the 
A’cs/ia breaking, the guilt of the person is evidenced.” || 

29. “ Cdcsha signifies the bottom of the string ; Carcala , Explanation of 

the rings bent like the horn ot a ram, attached to each ^ uc ' ,CUU:i ’ 

Mctrcmity of the beam to which the strings are fastened ; 

A’ aha, the transverse beam fixed to the two pillars, from 


* Dixy aidin' a > 

t Ibid. 

J Ibid. 

|| Ibid. 
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Fees to be paid 
to the officiating 
priests. 


Precaution to 
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which the scales are pending. If these, however, are broken 
by any visible means, the person must he again placed in 
the scale; a text says : — “At the breaking or splitting of tbo 
strings or other parts of the balance, he should cause the 
person [the accused] to be re-placed in it.”* 

30. He should then cause the Rrilicas , PuroUtas , and 
Ackargas, or sacrificial priests, to be satisfied with their fees. 
“ The king who performs such acts, having tasted the most 
delicious enjoyments, acquires eminent fame and becomes 
identified with Bramlia ” f 

31. If he wish to establish the balance, as above de- 
scribed, iu the same place [for future use], be must build a hall 
with shutters and the like, to prevent the entrance of crows 
and other animals, as the text declares “ He should cause 
to be erected a large, elevated, and white balancing- ball, 
situated in a place in which it may not be injured by dogs, 
Chandalas , and crows. He should surround the bouse with 
the Lokapalas , or regents of the world, and other deities; 
and they [the Lokapalas) must be worshipped thrice in the 
day, with perfumes,, garlands, and sandal ointments. He 
should cause the house to be made with shutters, filled with 
seeds, guarded by servants, and containing earth, water, and 
fire, so as not to be empty.”! “ Seeds,” grains of the barley, 

ice, and the like. — Thus has been declared the ordeal by 
■nee. 


* Divyatalwa. 

+ Ibid. 

*■ Pilamaha, cited in the Vceramitrodaya, 
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Section III. 

Of the Ordeal by Fire. 

• 1. He now declares the [ordeal by] fire as next in order. 

CIXI. Having his hands rubbed with rice, he , FormB to 1,0 

observed iu this 

should place seven leaves of the Ashwathha * * * § tree, and 01 ' deal - 
should tie them with so much thread. ”f 

la. There being* general rules, as described in the intro- 
duction of the trial by ordeal, and there being peculiar rules 
for [the ordeal by] balance, from the invocation of Dharma, 
to the placing the written charge on the head inclusive, this 
is a peculiarity in the form of [ordeal by] fire. 

2. “ Rubbed with rice,” means, he by whom both his Explanation of 

hands have been rubbed or cleaned with rice. — Having made 6 text ’ 
a stain with lac- dye, or other material, on the spots where 
there were moles, freckles, warts, scars, sores, &c„ as Ndreda 
has ordained : — “ In all the hurts of the hand he should make 
vermilion marks. w J Afterwards he should place seven Asji- 
mtli/ia leaves in the palms of the open hands, from the 
text 1 u Having filled tho palm of the hand with seven equal 
Aahwalhha loaves." || lie should next tie them up together other care, 
with tho hands by as many threads as there arc Ashwathha Xerml. t0 b ° 
leaves ; that is to say, he should tie them with seven. These 
seven threads should be white, as appears from the text of 
Narnia : — “ lie should tie the hands with seven strings of 
light-coloured thread. He should then place seven Smice*[ 


* Ficus rcligiosa. 

t Y((j>iyawalcy<(, cited ia the Divyaiaiwa and Vceramilrodaya, 
% Divyatalwa and VecrctmUrodaya* 

|| Vccramilrodaya. 

§ Din/atativa and Wcrarntrodaya, 

*1 M'tuws i ptiJiv#} a sort of sensitive plant- 
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leaves, and seven blades of Bool grass, with fried grain, and 
fried grain mixed with curds, on the top of the Ashwathhn 
leaves, from the text : — “ He should plaee seven leaves of the 
Pippala* * * § tree, seven Sumee leaves and fried grain, seven 
blades of Boob grass, aud fried grain mixed with curds.”f 
He should also place flowers, as appears from the following 
text of Pitama/ta : — “He should place in the hands seven 
leaves of the Pippala tree, fried grain, jasmine, aud curds, 
and then tie them up with thread.”}; “ Jasmine” a species 
of flower. 


8. As for the text, " He is clear who is unhurnt to the 
seventh circle holding red-hot iron iu his hands wrapped up 
in seven leaves of the Arca\\ plant.”§ That must he under, 
stood as prescribing tbc use of Area leaves, where AshtvalMa 
leaves cannot be bad. The leaves of the Ashwalhka must bo 
considered the principal, from their having been extolled in 
the following text of Piiamaha : — “ Fire is produced from 
the Pippala tree. The Pippala is considered as tbc chief of 
trees. Therefore a wise man should place the leaves of it 
in 'the hands.”!! 

4. He next propounds the invocation to fire by the party 
undergoing (the ordeal :) — 

CIV. “ Thou, 0 purifying fire, dwellest in the 
interior of all creatures. Thou, 0 fire, pronounce, 
like a witness, the truth of my innocence or guilt.” 4 * 


* The holy fig-tree, or/cM8 religios a. 
t Divyatatwa. 

t Divyataltvamd Veeramitrodcrya. 

|| jlbclepia8 rjigantea , or Swallow wort . 

§ Vyavahdramayuc’ha. 

U Yeeramitrud'y t. 

## DivyaUtiiw md ViermUrodojo,, 
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4a. Thou, 0 fire, dwellest in the interior — within the cor- 
poreal system of all creatures, whether viviparous, oviparous, 
engendered by heatand damp, or produced from the earth : thou 
art present by the preparation of food adapted to each. 0 puri- 
fier, or cause of purity : 0 fire, that provest the innocence of 
the distressed, speak like a witness the truth of my innocence 
or guilt. Poonynpapabhiu (innocence or guilt) is the fifth 
case, formed by rejecting the affix lyup. The meaning is : 
speak or declare the truth with reference to innocence and 
guilt. 

5. The ball of iron being heated by three ignitions, and Position of tbo 

, accused, 

being brought before bim by means of a pair of tongs, the 
party undergoing the ordeal, standing in the western circle 
with his face to the eastward, should invoke the fire with 
the formula: according to Ndreda : — " Having heated, with 
a three-fold ignition, a red-hot, shining, polished iron hall, 
he should speak, invoking truth,”* 

0. The meaning is this. For the purpose of cleaning the Explanation of 
iron, having cast the red-hot iron ball into water ; bavipg the teU ' 
again heated it and east it into water, and having heated 
it by a third ignition, and it being extracted and placed 
before him, by means of a pair of tongs, the party about 
to perform (the ordeal) should utter the formula of, 11 Thou, 

0 fire, &c” invoking truth — or calling on the name of 
truth, 

7. The chief judge, having placed a common fire at the bc C “moJ by 
south side of the extremity of the circles, should perform the chief judge, 
the burnt offering with clarified butter, repeating the formula 
“ Agnaye Pavacdya Swu/ta,” one hundred and eight times, 
from the next : — “ For the purpose of pacifying it, he should 


DhtfaWwa, 
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make an offering to the fire, of clarified butter one hundred 
and eight times.”* 


Invocation to 8. Having performed the burnt offering, and having 
chiefjmlgo^ tte thrown the ball of iron into that fire, and that being red- 
hot, and having performed the ceremonies already described 
commencing with the invocation to fl/iarma, and ending 
with the burnt offering ; at the third ignition, he should 
invoke the fire inherent in the iron ball with this formula:—. 
“ Thou, 0 fire, art the four Vedas, and thou oflieiatest at 
sacrifices. Thou art the mouth of the gods. Thou art 
the mouth of deified sages. Thou dwcllest in the interior 
of all creatures, therefore knowest thou the good and bad. 
By reason that thou eleanscst from sin ; therefore art thou 
called purifier. Show thyself, 0 purifier, flaming in case 
of guilt, but in case of innocence, O fire, become cold. 
Thou, 0 fire, pervadest the system of all creatures, like 
a witness. Thou only, 0 deity, knowest what mortals do 
not comprehend. This man is arraigned in a cause, and 
desires acquittal. Therefore thou art capable of delivering 
him lawfully from this perplexity. ”f 


9. Moreover 


CV. “ He should place in both hands of him 
who has spoken, an iron ball of fifty pa/as, \ smooth and 
red-hot.” || 

Dimensions and 9a. “ Of Mm,” meaning the party who is to perform the 

description of tUe or( j ca j . « w j l0 j m spoken,” who has recited the formula ol 

which the ordeal “ Thou, O fire, &c.,” “ iron,” a ball made of iron ; “ <f fifty 
peifoimed. ^ ag ,, C q Ua ] weight to fifty pa las ; “smooth,” divested ot 


# Vya caluiram ay uc'ha and Veeramitrodaya . 
f Divyatatwa and Vceramitrodaya. 

^ A weight of gold or silver equal to four carshas , 
11 YnjngamUya, cited in the Divyatatwa, 
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all excrescences, on all sides round and polished. Ii should 
be eight fingers* * * § in circumference, from the following text of 
I'itamaha : — ■“ Having made a ball free from excrescences 
and smooth, eight lingers in circumference, and fifty palas in 
weight, he should heat it in the lirc/’t “ lled-hot,” like fire. 

The chief judge should place or deposit it [the hot hall] in 
both hands covered with Askwathha loaves, curds, Boob grass, 
and other materials. 

10. He next propounds what he should then do « 

CVI. “ He, taking it, should proceed exactly 
through seven circles slowly. 

10a. That man, taking the red-hot iron hall in the palm T, ' e atvHw.i >-'J 

. to A\ III lv till UtlgU 

of his hands, should proceed slowly through the seven circles, seven drdus, 

lly the use of the term “ exactly” ( eva } ) he shows that the 

foot are to he placed within each circle, and that the circles 

are not to he stepped over, as B 'dam aha has said : — “ He 

►honk! not overstep a circle, nor should he place his fool he* 

bind. ”|| 

11. He should proceed exactly through seven circle.? 
slowly. This has been said. lie next declares what is the 
extent of each circle, and what is the extent .of the interven- 
ing space between the circles : — 

CVIa. “The circle must bo held to consist of Evieut of tii, 
sixteen fingers and so much the last.”§ 

11a. That of which there are sixteen fingers is consisting 


* Angoola, a finger’s breadth, a measure of eight barley corns, 
t V//av ah dr am ayuc'ha, Divgatatwa and Vceramitrodayti. 

X Ydjnyawalcya, cited in the Divyatatm. 

|| DirgataUva, 

§ Ydjnyawahya, cited in the YctramtrQday« t 
H A 
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of sixteen fingers. The circle must be considered as measur* 
ing sixteen fingers, and tbo last and middlemost of the cir- 
cles exactly the same ; that is, exactly sixteen fingers. By 
prescribing that be shall proceed through seven circles, it 
follows, that the first circle is the starting place, and that 
there are besides seven other circles of the extent specifi- 
ed. This has been declared by Ndreda in his specifica- 
tion:— <f They have declared thirty-two fingers between one 
circle and another. By the eight circles in this manner, 
there arc two hundred fingers and forty fingers of land, over 
and above, in measurement/'* 

12. The meaning of this is that, after the starting circle, 
which measures sixteen fingers, follows the first circle, 
which, together with the second and each succeeding one, 
measures, with the intervening space, thirty-two fingers. 
The starting circle alone measures sixteen fingers. The 
seven circles are to be walked over together with the inter- 
vening spaces consisting of thirty-two fingers. By the 
eight circles, in this manner, there are two hundred and 
forty fingers in measurement. The word Anr/oolatnanatuh, 
“ fingers in measurement," is formed by affixing iusi/t to 
the crude noun. 

13. In this process, however, having made a starting 
circle of sixteen fingers, and having divided into two parts, 
each of the other seven circles or portions of land, consist- 
ing, with their intervening spaces, of thirty-two fingers, 
passing over the seven portions of land, or circles consisting 
eacli of sixteen fingers which form the intervening space, 
seven circles proportioned to the size of the foot of the person 
about to walk, should be made in the remaining circles, which 
also consist each of sixteen fingers, as has been said by him 


* Yeeramitrodaya. 
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also * f He should make the measure of this circle equal to 
his foot”* 

14. It has also been said by Pitamaha lie should 
make eight circles, and after them a ninth. Then first to 
be called (the circle) of fire, the second of Varum, the third 
of the wind, the fourth of the deity Tama, the fifth of the 
deity Indra, the sixth of Cuvera , the seventh of Soma, the 
eighth of Suvita, the ninth of alj the gods. This the wise 
have determined. They have declared thirty-two fingers 
between one circle and another. 33y the eight circles, in 
this manner, there are two hundred fingers and fifty-six 
fingers of land iu measurement. Another circle is to he 
made, equal in measurement to the foot of the person about 
to walk. In each of the circles Cusa grass must he placed, 
as prescribed by the Shaslers.”\ Prom these texts it follows, 
that, excluding the ninth circle, called the circle of all the 
gods, for which no particular measurement of fingers has 
been specified, by the eight circles and their intervening 
spaces, each consisting ‘ of sixteen fingers, two hundred and 
fifty-six fingers are taken up : still as there arc only sev'en 
circles to be travelled over, in the first of which he stands, 
and in the ninth of which he drops (the hot iron), there is no 
discrepancy. 

15. The measurement of an. angoola or finger’s breadth 
is this : eight y liras, or very small hurley corns, make an 
angoola or finger. This is declared to bo the measure of an 
anyoola ; but twelve anyoolas or fingers make one vilcsii or 
span; two xiteslis or spans make one husta or cubit; four 
cubits make one danda or stall’; two thousand of them make 


* Ydjnyawalcya, cited in the YyavaJuiramay mb’ ha,' Diryal alien ami Vwami- 
b'Oilaya , — This is not a text.— ( Editor.) 

t YyavaMnimayucka, Divyatatwa and Ytcramlrvdaya, 

A A 2 
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one crosa, and eight thousand of them make on &yojana, 
This must bo understood. 

16. Having gone over the seven circles, what is to he 
done? In answer to this ho says : — 

CVII. “He obtains acquittal, if, having relin- 
quished the fire, his hands being rubbed with rice, lie 
is unburnt.”* 

16«. Standing in the eighth circle, and dropping the red- 
hot iron hall in the ninth circle, and rice being rubbed on both 
liis hands, if his hands arc unburnt, he obtains acquittal. 
But if his bands arc burnt, be is criminal. This is the true 
meaning. 

17. He who, trembling through fear, is burnt elsewhere 
than in his hands, is not on this account criminal, as Caf/jd- 
yarn lias said: — “A person trembling under an accusation, 
if he is burnt elsewhere than in the proper place, the gods 
consider him as unburnt, and to him he should again cause 
(the ordeal) to be given. 

CVIItf. The ball falling in the intermediate space, 
or in a case of doubt, he should again take it.”f 

18. "When the ball of the person, in the act of walking, 
falls in the intermediate space, or short of the eighth circle, 
or where there is a doubt as to whether he is burnt or nn- 
burnt, lie should then take it again. — Thus has tlio inferred 
meaning been declared. 

10. And here the substance of the ceremony is recapitulated. 
Having performed the Bhoola ShoodJice on the day but one bc- 


* Binjatalwa. 

t Yiijnyawalojtt, cited in tho DinjalatUKt. 
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fore: •wing on the clay before constructed the circles as pro- 
scribed by law : having worshipped the inferior deities presiding 
over the several circles respectively : having prepared the fire : 
having completed the Shanti Jioma or propitiatory sacrifice to it : 
having placed the iron ball in the fire : having gone through 
the invocation to DJtarma , and the worship of all the deities 
ending with the burnt offering : having performed the cere- 
mony of rubbing with rice the bands of the person under- 
going the ordeal, he being fasting, having bathed, and 
standing in his wet clothes, in the westernmost circle, and 
the paper containing the articles of charge being tied with 
the proper muntras on his head; the chief judge, having 
invoked the fire at the ignition, and taking the red-hot iron 
hall with a pair of tongs, should place it, being worshipped 
by the person undergoing the ordeal, in the palm of his 
hands ; and he having gone through the seven circles, and 
dropped it in the ninth, if unburnt is innocent. — This is the 
law relative to fire. 


Section IV. 

Of the Ordeal by Water. 

1. IIo now propounds the rule regarding the (ordeal by) 
water : — 

CVIII. “ He (the accused) having used this invoca- Forms trt 1,0 «*»• 

.. served in this or^i 

tion, * Preserve me,0 Varum . , by declaring the truth/ deal, 
should enter the water, holding the thigh of a person 
immersed up to his navel.” * 


> ojni/ xwdcya, cited in tho Divyatativa, Vivddatandava ; but Vyata, in 
Vyavahiramat/iichii' 
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2. " Having used this invocation, ” or Laving invlfed the 
water with this formula, “ 0 Varnna, by declaring truth, prc. 
serve me f the person who is about to undergo the ordeal, 
having grasped the thigh of a person immersed up to his 
navel, that is, of a person standing in water of sufficient 
depth to reach his navel, should enter or plunge into the 
water. 

3. This must bo done after the worship of Vanina, as 
appears from the text : — “ The purified (chief judge) first 
shall perform the worship of Vanina with perfumes, garlands, 
Sooralhi (a sweet smelling substance), honey, milk, clarified 
butter, &c”* This must bo done after the invocation of 
Dhama and the other deities, and after the worship and burnt 
offerings shall have been performed, and the written charge 
placed on the bead with the prescribed formula ; such being 
the general rule applicable to all ordeals. 

4. “ Thou, 0 water, art the life of all creatures. Thou 
wast contrived at the beginning of the creation. Thou art 
celebrated as the purifier of all nature, animate and inanimate. 
Therefore do thou exhibit thy real essence for the discovery of 
good and evil”f After the chief judge shall have made the 
above invocation to the water, the person about to undergo 
the ordeal should thus invoke the water, “ Preserve me, 0 
Vanina , by declaring the truth. 

5. ]3y Ndredci have been declared the places fit to he 
used for the ordeal by water : — “ [The ordeal should he 
administered) in a river gently iiowing [Nadi], the oceau 
\Sagur\, a rivulet [ Valia] , a pond [Hrada], a mountainous 


* Ndrcda, cited in the Divyatatwa, Vivddalandava and Vyavahuramcnjitc 
| Pitamaha, cited in the Divyatalwa and J'ivdihUandaca. 

X Vide Supra, § 1. 
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cavity t Devale/iata], a pool [Tadaga], and a lake [&»•«] ”* 

Pitamaha also ordains He (the accused) should dive in- 
to still water, but neither too ■ deep nor too shallow. It 
should be devoid of weeds and aquatic plants, and free from 
leeches and fish. He may administer the ordeal by means 
of that water which is contained in mountainous cavities, 
lie should always avoid a reservoir and a rapidly flowing 
river. lie must always have recourse to such water as is free 
from waves and mud/’f 

6. The term “ reservoir” means water which has been Meaning of the 
brought from a pool, lake, or elsewhere, and emptied into term reserv0,r - 

a copper or other cistern. 

7. The person standing in water up to his navel, holding The person who 
a Miarma slh’hoona or sacred pillar, made of a tree suitable ter, '^should hold a 
for sacrifice, should remain there, with his face to the east l ’ lllar ' 
quarter ; as appeal" from the text, “ Having held a sacred 

pillar, he should remain in the water with his face to the 
east quarter,”;}; 

8. What shall be done after this ? It is replied 

CIX. “ A swift runner shall then hasten to fetch Mode of a.scer> 

i • i i ill j 1*1* i '1 j i taming innocence, 

an arrow discharged at the moment, and it, while the 
runner is absent, he apppears immersed, lie should 
obtain acquittal. ,, || 

9. At the same time that the accused plunged into water, Explanation, 
a strong person should discharge an arrow, and another swift 

runner proceeding to the spot where the arrow fell, having 

* J)ivyatatv)a and Vivddatandava , 
t VMdatandava. 

J Dicyatatwa . 

H VijavaMvamayMha. 
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brought the arrow so discharged, if ho, upon his refhrn, see 
the person under the water, then he is entitled to acquittal. 

i 

10. It has been described also in the following manner. 
After three arrows shall have been discharged, a swift run. 
ner, having proceeded to the place where the second arrow 
has fallen, and having taken it up, should remain there, aud 
another swift runner should remain at the place from whence 
the arrow was discharged under the Torana or signal post. 
After they have thus taken up a position, a third person should 
clap his hands, and the person who is about to undergo the 
ordeal should immediately dive under the water, at which 
instant the person standing under the signal post should rim 
to the spot on which the second arrow fell, and, on his arrival, 
the person who took up the arrow, should hasten to the signal 
post, aud if, on his return, ho do not see the accused immersed 
under water, then lie is condemned. This has been clearly 
declared by PUama/ta. 

11. “ The running and diving, of the runner and the per- 
son who is about to undergo the ordeal, should be simulta- 
neous. A swift runner should proceed from the foot of the 
signal post to the target : afterwards the second one should 
quickly bring the arrow. lie should go from the foot of 
the signal post, to the place where the first person went. II, 
on the return of him who took up the arrow, he do not see 
the accused out of the water, but entirely immersed under it, 
then bis innocence must be admitted.”* 

12. Ndreda has defined what constitutes a swift runner ; 
— “ Among fifty runners two who can run most quickly, 
should be appointed to bring the arrovv.”f 


* Divyatalwa. 

f Divyatalwa aud Vy a v a Mr a m a y uc'h a, 
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13. The signal post should be made to come up to the eaT 
of the person who is about to undergo the ordeal, and fixed 
on an even ground in the vicinity of the place where he is 
about to undergo immersion. The text of Ndrecla declares 
“A signal post as high as the car [of the accused] should 
bo erected on level and purified ground, on the edge of the 
water in which he is to be immersed.”* 

It. He (the chief judge] should first worship three ar- 
rows and a bow made of bamboo, with suspicious offerings, 
white flowers, &c., as PUamaha has declared : — “ lie [the 
chief judge] having first worshipped the arrows and the bow 
made of bamboo, with suspicious offerings, incense and 
flowers, should afterwards proceed to perform the rite, [that 
is, to administer the ordeal] . J, f 

15. By Nareda have been declared the dimensions of 
flic bow and [distance] of the target. “ Seven hundred 
lingers [in length] is a kroora d’hanv, or dreadful bow ; six 
hundred is a madhi/ama or moderate, and five hundred is a 
munda or inferior bow ; know this to be the rule of the bow,;[; 
A skilful archer having made a target one hundred and fifty 
cubits distant^ should discharge three arrows from a moderate 
how, hut not from any other. The archer is blameable if fbo 
arrows go beyond or fall short of the target.” || Or the term 
“seven hundred ” may be construed seven fingers more than a 
hundred [as being the measure of] a kroora d’/tami or dreadful 
bow ; so the terms six hundred and five hundred [may bo 
construed similarly.] Thus the measure of a kroora d’hand or 
dreadful bow would bo eleven fingers more than four cubits, of 


* Bivyatatwa, 
f Vyavcthuramat/uc'7ia . 

t Dicyatahm, Vivudatandava, and Vyavahi i ’am ai/Uch a. 

II TiUmaha, cited in the Divyalahva ; but JS'arcda iu the Vivudafandav't 
a 11 ' 1 f rah dr a m ayuch a , 

V> 11 
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the madhgma or moderate bow ten fingers more, and ot tho 
munda or inferior bow nine fingers more. 

16. The arrows must be made of bamboo, but without 
au iron head, as appears from the text : — u An arrow with, 
out au iron point should be made for the purpose of the trial, 
and formed from the branch of a bamboo without knots, and 
the archer should discharge it with all his might."* 

17. He should appoint as the archer, a person fasting, a 
C' slicing a or a Brahmin practised in the art, as appears 
from the text : — •“ It is declared that a C’ she trig a is to be 
tho archer, or a Brahmin practised in that art ; a mild, 
even-minded person, and one who has fasted shall discharge 
the arrow.' ’f 

18. Of the three arrows discharged, tho second one should 
be taken, conformably to the text : — ■“ The law has declared 
lliat, of the discharged arrows, the arrow secondly discharged 
is to be taken by a strong person."! But it must be taken 
up from the spot on which it alighted, and not from the spot 
from which it glanced off. f ‘ The (place of the) falling of the 
arrow is to be understood, and (that) of its glancing off is not 
to be attended to. The glancing is the tortuous bounding of 
the arrow from distance to distance." || 


1 !). The arrows should not be discharged while the wind 
blows high, or on an uneven spot of ground, as appears from 
the text of Pitamaha. “ A wise man shall not discharge an 
arrow while the wind blows high, nor on uneven ground, and 


* Calytiyana, cited in the Dimjaialm, Vicddatandava, and Vyavabrfc 
mayucha . 

t ritamaha, cited in the Divyatatwa, and J y a va lid ra nwju c h u, 

* J)injalatwa, 

II Ibid. 
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places impeded by trees or posts, and covered with grass, 
shrubs, creepers, mud, or stones.”* 

20. The text before cited ; “ If while tlio runner is absent, n tho person 
lie appears immersed, he should obtain acquittal/’t demon- spot^ho 

strates the guilt of him who raises bis body above tho surface “ commiorcd gmi- 
[before the arrow is brought back]. But PUamaha lias de- 
clarcd him guilty who moves from tho spot Under no 
circumstauces should his innocence be admitted, if even apart 
of bis person be visible, or if he move to another place from 
that into which he first plunged . t 

si. ^ the mention, “ if even a pari of his person he His cars must 
visible f the parts of his body from his car downwards are 
intended, for there is particular mention [of that organ : ) 

“ During the time of his being under water, should his head 
only be seen, but not his ear and nose, in this case his inno- 
cence must be admitted.” j[ 

22. The following is a recapitulation of tho rules for the Recapitulation 

of tho rules. 

present ordeal. Having fixed the signal post as before de- 
scribed in the vicinity of a piece of water of the description 
mentioned ; having made a target in a place at the distance 
specified ; having worshipped the bow with the arrows in the 
vicinity of the signal post ; having invoked far ana to enter the 
water, and having worshipped him ; having completed the 
worship, ending with ‘burnt offerings, of Dharma and the 
other deities ; and having bound the written charge on the 
liead of the person who is about to undergo the ordeal, the 
"kief judge should invoke the water with this formula, 


* Divyatatwa, and Vivudatandava. 
t Vide Supra, § S. 

!* A 7 f treda and Vrihaspati, cited in tho Divyatatwa ; but Pilcnnaha in Hut 
^fivaJiAca may u efta. 

I' flii'yatatv; i ; but CtilgdgaM, cited in the H' v A data rt&u'd and W'UU- 
mayitchfi. 
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(i Thou, O water, art the life of all creatures j” after this the 
person who is about to undergo the ordeal, having invoked 
the water with this formula , “ Preserve me, 0 Faruna, by 
declaring the truth,” should approach the person standing 
up to his navel in water and leaning on a pillar ; and after 

three arrows have been discharged, a swift runner going to 
the spot where the second arrow has alighted, shall take it 
up, and another one having been stationed at the foot of the 
signal post, the chief judgejskould clap his hands thrice, at 
which instant the running and diving should be simultaneous, 
and then the fetching the arrow. 


Section V. 

Of the Ordeal hy Poison. 

1. He now propounds the rule of the ordeal by poison 

CX. “ Thou , 0 poison, art tlie son of Brahma, 
firm in the virtue of truth. Relieve me from this 
accusation, and by means of thy virtue become as 
nectar to me.”* 

CXI. “ Having recited this formula , [the accused] 
should swallow Saranga or Ilemasailaja poison, and if 
the poison digest, without violent symptoms, it 
indicates his innocence.”! 

2. The accused, having invoked the poison with thid 
formula , (Thou, O poison, &c., § 1,) shall swallow the poison 
produced on the Himalaya mountains, or from the horn ol au 
animal ; and if he can digest it, without manifesting any 


* Yi'ijnyav.'aJctja, cited in the VccramiUodaga and Divyalatm. 

t Ibid. 
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violent symptoms from the poison, he is in that case absolved. 

By violent symptoms of poison is signified an entire change 
of the system from its natural state, as a text declares 
“ The entire change of the system from its natural state is a 
violent symptom of poison ”* 

3. The corporeal system is composed of seven elements, Description of 
as skin, blood, flesh, serum, bone, marrow, and semen ; and toms. U ° Ufi bJI “ l " 
the poisonous symptoms arc also seven in number, the ap- 
pearances of which are distinctly stated in the Vishalanlra . 

“The first violent symptom of poison is horripilation ; the 
second is perspiration and dryness of the mouth ; the third 
and fourth cause the body to change its natural colour and 
trembling ; the fifth prostration of strength, faltering of the 
voice, and hiccups ; the sixth difficulty of respiration, and 
loss of reason; and the seventh produces the death of the 
patient/'f 

4. The worship of Makadcoa is in this case incumbent, MaJmdcra to be 
as Ndrcda says : — " Having worshipped Ma/icswara with ' vor,illl Pi ietl - 
incense, complimentary gifts, and manfras, he should, while 

lasting, administer the poison in the presence of the gods 
and Brahmins ”X 

5. The chief judge who has fasted, having worshipped j nv00ftllon t ,> j, 0 

Muhadeva , should place the poison before him (Ma&adeca) tl,e cllici 

and Laving completed the worship ending with the invoca- 
tion of D/tarna and other deities, and burnt offerings, and 

having placed the written charge on the head of the person 
who is about to undergo the ordeal, he should invoke the 
poison thus * f ‘ Thou, 0 poison, wert produced by Brahma, 
lor the detection of the evil-minded. Display thy real qua- 


* Vccramitrodaya. 
f Vuramitfod'iya and Diryatalu y*. 
i Vivadaiundai'a and Dh'yalatmt, 
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lily towards sinners, but be as ambrosia to the innocent, 
Thou, 0 poison, image of death, wert made by Brahma, re- 
lieve this man from sin and by means of thy virtue become 
as nectar to him.”* 

6. Having used this formula, the poison should be admi- 
nistered to him [the accused] in a sitting posture, and facing 
the north, as Ndreda declares : — “ The chief judge, his mind 
being composed, should, while facing either the north or 
east quarter, in the presence of Brahmins, administer the 
poison to [the accused] facing the north. 

7. The Batsanahha and the like poisons are fit to he 
administered, as a text of Pitamaha declares : — “ Sringi or 
Batsanahha or Himaja poison [should be administered] 

8. The other sorts, which are not to be used, have also 
been propounded by him : — “ lie should reject poisons which 
are factitious, decayed, and vegetable.” || Ndreda also says : 
. — “ The Bhrishla, Charila , Dhoopita , Misrita, Calcoola, and 

Alamhoo poisons, should he carefully avoided, ”§ 

• 

9. The time of administering the poison is propounded 
by Ndreda Having weighed the poison, the quantity of it 
above indicated, must be administered at a cool season ; but 
one acquainted with the law should not administer it either 
in the afternoon, or in the twilights, or at noon.”1f 

10. A quantity less than that above stated, should be 
administered at another time, as a text declares : — “ Four 


# Pilamaha, cited in the Veeramitrodaya and Yivddatandava , 
t Yccramitrodaya and Divyatatwa. 
t Ibid. 

(I Ibid, 
g Ibid. 

•j Wei'amilrodoya, 
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barleycorns of poison should be administered in the rainy 
season, five in the hot season, seven in the cold season, and 
less than that in the autumn.”* “ Less than that ” means 
six (barleycorns). 

11. By the mention of the cold season, the dewy season 
is included, owing* to their being included in the same com- 
pound term in the Sniti.f The spring is the time for all 
ordeals generally ; and therefore, at that time also, seven 
barleycorns of poison mixed with clarified butter should be 
administered ; as a text of Ndreda declares : — “One-eighth 
winus an eighth of a twentieth of a sixth of a pala of the 
poison should be administered, mixed with clarified butter, to 
the person who is about to undergo the ordeal. 

12. One pala is equal to four snvernas ; one-sixth of a pah 
is ten mashas and ten barleycorns ; three barleycorns make 
one hishnala ; five h'lshnalas a masha ; one masha is equal to 
fifteen barleycorns ; ten mashas are equal to one hundred and 
fifty barleycorns , these with the addition of (ten barleycorns] 
are equal to one hundred and sixty barleycorns, which being 
one-sixth of a pala, one- twentieth of it [one-sixth of a pala] 
is eight barleycorns ; one-eighth being subtracted from 
which makes one barleycorn less, which is equal to an 
eighth of a twentieth of a sixth of a pala [or seven barley- 
corns]. — This quantity of poison should be administered, 
mixed with clarified butter ; but the quantity of the clarified 
butter should be thirty times greater thau the poison. 

13. Catydyana declares : — “ In the morning and iu a cool 
place, the poison being finely ground and mixed with clarified 
butter thirty times the quantity, should be given to all 
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persons.”* TIio meaning is, that the poison should be mixed 
with thirty times as much clarified butter. 

14. The person about to undergo the ordeal must be 
guarded from sorcerers and such like persons. “ The king 
should station his own people to guard the person who has 
undergone the ordeal, from the acts of sorcerers and the 
like, for the space of cither three or five days and nights j and 
should examine whether he keeps any medicine, formula, 
drugs, or gem, which may serve as antidotes to the poison, 
concealed about his person.”! These are texts of Pitama/ia, 

15. The poison must also be tried “ Poisons such as 
are produced from the horns of animals or from the Hima- 
laya mountains, of superior quality, having smell, colour, and 
moisture of a known quality, and not removable by charms.”]; 

16. After taking the poison a period of time should be 
observed, during which a man’s hands may be clapped to- 
gether live hundred times, after which, a remedy must be 
applied, as Ndrcda declares ' " If lie (the patient) during 
the time equal to the clapping of bands five hundred times, 
undergo no change of appearance, he is then absolved, and 
remedies must be applied.” || 

17. PUama/ia extends the period to the end of the (lav, 
but this applies to a case where only a small quantity ol 
poison is administered. “ After taking the poison, if lie be 
well, free from fainting and vomiting, and unchanged iu 
appearance, then at the end of the day, his innocence must 
be admitted.” § 


# VecramUrodaya and Dicyatatwa, 
f Ibid. 

j Ndrcda, cited in the VecramUrodaya and Divt/aUtlwa, 
|| Veeraniitrodaya and Bivyataluu, 

§ Yccmmitrodaya , 
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18. Here, the chief judge, having fasted ; having wor- 
shipped Mahudeva ; having placed the poison in his pre- 
sence ; having adored Dharma and other deities ; having 
placed the written charge on the head of the person who is 
about to undergo the ordeal, and invoked the poison, shall 
administer it to him facing the south ; and the person who 
is about to undergo the ordeal, having invoked the poison, 
must take it. This is the order.— The above is the law of 
the ordeal by poison. 


Section VI. 

Of the Ordeal by Sacred Libation. 

1. He next propounds the ordeal by sacred libation * 

CXII. “ Having adored the wrathful gods, he 
should take the water in which they have been 
bathed, and having invoked it, he should cause to 
drink three handfuls of the same water.”* 

2. “ Having adored f having worshipped with perfumes, 
Jlowers, and the like j “ the wrathful gods,” Doorga , Aditya, 
and other deities : having washed them, the water in which 
they have been bathed should bo collected. After bringing 
[the water], the chief judge should thus address it, “Thou, 
0 water, art the life of all mortals and should cause the 
person who is about to undergo the ordeal, to drink three 
handfuls of it ; he having placed the water in another vessel, 
and invoking it thus, “O Varum,' by means of thy truth, 
preserve me/'J 


# Ydjnymvalcya, cited in the Smritichandricd and Vccramilrodaya ; but 
* Vmu in the Tivddalandava. 

f Vide Supra, 

% Ibid, 
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3. This is to be done after the ceremonies prescribed for 
all ordeals, such as the invocation of Dharma and other 
deities, worship, and burnt offerings, and the placing of the 
written charge on the head with the prescribed formula . 

4. Here, by Pitamuha and others, have been propounded 
the rules relative to the deities proper for bathing, the fit 
occasions, and the persons who are competent to perform the 
rites: — f< He should cause him to drink the water of that 
deity to whom ho may bo particularly devoted, and in case 
the individual worships all the deities equally, he must drink 
the water in which Surya or the sun has been bathed. 
Thieves and persons who live by the profession of arms should 
be made to drink the water in which Doorga has been bathed, 
hut in no case should a Brahmin be made to drink [the water] 
in which B’hascara or the sun has been bathed. The spear 
of Doorga and the disc ( Mandala ) of Adilya or the sun must 
be washed ; so the weapons of the other deities.”* — This is 
the rule with respect to the deities. 

*5. “ The sacred libation must always bo given in a case 
of confidence, and in cases of suspicion in general, and also 
for the purpose of reconciliation in order to produce mental 
satisfaction. The sacred libation is ordained to be used in 
the morning, by a person fasting, having bathed, clothed in 
moist garments, by a religious person, and one not addicted 
to evil practices.”! “ A religious person” signifies, one who 
believes in the existence of the Supreme Being. 

G. "No wise man should administer the sacred libation 
to a drunkard, or a fornicator, to one addicted to evil 
practices, to a fraudulent person, and one professing atheism. 
He should avoid giving the sacred libation to a heinous 


# Smritichandricd, VivdJatandava, Veeramilrodaya and Divyatahva, 
t Cited by Ballambhatfat 
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offender, to one irreligious, ungrateful, to one impotent, 
low-born, or atheistical, to one of whom the customary sacra- 
ments have been omitted, and who has not received inves- 
titure with the sacred thread, and to slaves,”* 

7. “ A heinous offender [one who lias committed] a Explanation of 
crime of the first degree; “ irreligious destitute of the te° m a, ilSlluallfj u ' s 
religion of his class or order, and a heretic ; “ low-born ,” 

bom in the reverse order of the tribes, a slaves” includes 
fishermen or the like. — This is the rule relative to persons 
incompetent. 

8. And it must be understood by the text of Ndreda, Duty of the 
that [the chief judge], having made a circle with cow-dung, cluuf 

and placed the person who is about to undergo the ordeal, 
facing the east, within that circle, should administer to him 
the sacred libation. His text is to the following effect 
“ Having brought the accused, he should]place him inside 
the circle, and administer to him three handfuls of water, 
facing the east.”f 

■ 

9. But [should it he objected] , that admitting the esta- 
blishment of guilt and innocence at the completion of the 
other ordeals, beginning with the balance and ending with 
the poison, such effect cannot result from the ordeal by sa- 
cred libation ; it is replied 

CXIII. “ He is doubtless innocent to whom no> 
terrible calamity, proceeding from the act of God or 
the king, happens within fourteen days.”]: 

9a. Ho to whom, prior to the expiration of fourteen days, The innocence 
no calamity or terrible distress proceeding from the kiug or proved, if no cak- 


* Ndreda , cited in the Dimjaiatwa. 
t Ndreda , cited in the Vimdatandava and Divyaiaiiva, 
} Ydjnyawalcya, cited in the Victidatmdma. 

CC 2 
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the act of God; that is, having superhuman origin, happens 
or befalls, and he to whom only a slight distress occurs, 
should be considered as innocent ; for eases of slight distress 
are incident to all mortals. 

10. Guilt is not imputable if the calamity occur after the 
prescribed period, as Nurcda says : — “ One to whom any 
great deterioration happens at the end of two weeks, the 
wise should not consider as convicted ; owing to the expira- 
tion of the prescribed period.''’* 

11. The text " within four teen days,” applies to weigh- 
ty charges, as has been specifically declared in the text 

“ These must bo administered in eases of weighty charges.”! 
Other periods are propounded by P'damaJia in trifling cases : 
— “ In a trifling case, the sacred libation is to be administer- 
ed.” The periods arc these : — “ Of whomsoever any deteri- 
oration appears, during either three or seven nights, or 
twelve days or two weeks, he must be held to be a crimi- 
nal”! 

c 

12. The subject matter which docs not constitute a heavy 
charge, may be divided into three kinds, and the rule regard- 
ing the three periods, [namely, three nights, seven nights, 
and twelve days,] may be applied to each kind of case seve- 
rally : — Thus (has been declared) the law of the ordeal by 
sacred libation. 


# Vivddatandava, Veeramilrodaya and Divyatutwa, 

+ Divyatahva . 

t SmrUkJimdricd, Vivddutandava and Veeramiirodaya >• but Ydjnyatcak^h 
cited in the Divyatatm* 
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1. Jogeswara bas propounded the five great ordeals, from 
the balance to the sacred libation inclusive, as indicated ; but 
other ordeals in trifling charges have been declared in other 
Smritis ; Pitamaha bas declared: — M I will propound the 
mode of using the ordeal by busked rice as ordained. In 
the case of theft the [ordeal of] husked rice is to be admi- 
nistered, and not in other cases ; this is certain. 2. He 
should cause white rice to be used, and of the Shake* 
description, but not of any other kind. A purified person 
having mixed the same with water, in which [an image 
of the sun] bas been bathed, in an earthen vessel exposed 
to the rays of the sun, should leave it, on the same spot 
all the night. lie [the chief judge] must cause the person, 
standing with bis face to the east, having fasted and bathed, 
and taken the written charge on his head, to chew the 
rice and to spit it out on a leaf. The leaf must bo of the 
fig-tree, t and not of any other ; but if none be procurable, 
of the Bhoorjnpatra. | 3. If the chewed rice be tinged 

with blood, and the jaws and palate [of the accused] become 
dry, and bis body tremble, consider him guilty.” || Let the 
chief judge, having caused the person who has taken the 
written charge on bis head, to chew the rice and to spit it 
out. Having caused to chew \bhulceshjilwa\ is the active 
participle formed by the causal affix niehi. In this instance, 


* Shake. — Rica in general, but especially in two classes, one like white rice 
growing m deep water, and the other a red sort requiring only a moist soil, — 
Wilson’s Diet. 

t Fippala, Ficus rcligiosa. 

» The Bhoj or Bhojputr , a tree growing in the snowy mountains, and called 
h travellers a kind of birch.— Wilson's Diet. 

!! tiMntivhimdrivtij Vicddahindawj ffc/ imUfodaya a#d DivyaUHm, 
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the invocation of Mama and the ceremonies are to he ob. 
served, in the manner already prescribed; such being the 
general rule applicable to all ordeals. 


Section VIII. 

Of the Ordeal by Hot Metal. 

1. The ordeal by bot metal has been propounded by 
Pilamaka. “A round cup of either gold, silver, copper, 
or earth, is to be made, sixteen fingers [in circumference] 
and four iu depth/'* The term " round cup” (i mandala ) 
here means a circular pan. ff It is to be filled up with 
twenty palas of clarified butter and oil; and one masha 
of gold is to be thrown in when it is heated sufficiently ; 
and he [the accused] should take out the gold by the 
thumb and forefinger joined. He whose hand trembles 
not, and docs not become blistered, and whose fingers sus- 
tain no detriment, becomes absolved by means of his vir- 
tue/'t 


3. In the text, the term a should take out” means, should 
lift out of the vessel only, and it is not necessary to he thrown 
over the side. 

3. Another mode is 1 “ Having put clarified butter, made 
of cow's milk, into a vessel formed cither of gold, silver, 
copper, iron, or earth, a purified person should heat it in 
the fire. A piece of metal, either gold, silver, copper, or 
iron, properly cleaned and washed once with it, is to be 
thrown in it [the clarified butter] , boiling with effervescence, 
and not admitting the touch of the nail. It [the clarified 


* The text is read otherwise by the authors of the Smrilickandricd, Vivddn 4 
laud ava, Veeramitrodaya, and Livyalatwa. 

t Ibid. 
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butter] should be examined by throwing into it the leaf 
of the Area* tree, being purified as for sacrifice, and having a 
hissing sound ; afterwards he should once consecrate it with 
this Muntra or formula : — ‘ Thou, 0 clarified butter, art most 
pure for sacrificial observances. Thou, 0 fire, certainly burn- 
e st sinners, and waxest cold in favour of the innocent/ lie 
should cause him [the accused], having come fasting, bathed, 
and with moist clothes, to take out the metal, which was left 
in the clarified butter. The examiners should inspect his 
fore-finger ; and if there be no blisters on it, he is innocent, 
but if otherwise, guilty 

4. Hero also the rule regarding the invocation of D/iarma, 
and the like ceremonies, must be attended to. The above 
incantation to the clarified butter is to be used by the chief 
judge. 

5, “ Thou, O purifying fire, dwcllest in the interior of all 
creatures/^ This formula is to be used by the person about 
to undergo the ordeal. 

0. From the text <e should inspect the fore-finger” ’it 
follows, that it is that finger by which the metal should be 
taken out. — Thus has been succinctly propounded the ordeal 
by hot metal. 


Section IX. 

Of the Ordeal by Pharma and Adharma. 

1. By Pitamaha has been declared the rule regarding the 
ordeal named Pharma and Adliarma :|| — “ I will now clearly 
propound the trial by Pharma and Adharma , [which is in- 


* Area is commonly called Acanda : Calotropls gigantca . 
f SmrUichandricrii VccramiCrodaya, ami Divyatatwu. 
t Vide Supra, 

li These terms may be translated the genius of justice and of injustice, 
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ordeal. 


Formula to be 
recited by the ac- 
cused, 


CHAP, x, 


tended for] murderers, civil suitors, and persons subject to 
the performance of penance.”* * * § 


2. “ Murderers ,” in cases involving life ; “ civil sailors,” 
in cases involving property ; “ persons subject to the perfor. 
mance of penance iu cases involving moral sin. 

3. “ An image of Dharma is to be made with silver, ami 
another of Adharma with lead or iron.”t The meaning is, 
that this image may be made either of lead or iron. 

4. He declares another mode : — “ Or he may draw white 
and black figures of Dharma and Adharma , either on a leaf 
of the Bhoj tree, or on canvas, cloth, &c. He should sprinkle 
the panchagarya\ on them, and should make offerings of 
perfumes and garlands. I) karma will hold a white flower in 
his hand, and Adharma a black one. Having made two 
pictures as above described, he should enclose them in two 
round balls. Two balls equal in size are to be made either 
with cow-dung or earth, and placed unobserved in a fresh 
earthen vessel. Having placed the vessel on a spot cleaned 
and rubbed with cow-dung,, and in the presence of the gods 
and Brahmins ; he should iuvokc the gods and regents of the 
world in the manner above prescribed.” || 


5. He should draw out the written charge after the in- 

O 

vocation of Dharma : then the accused should recite this 
formula: — “ If I am free from guilt, may Dharma come into 
my hand ; if I am guilty, then by means of its virtue, may 
sin§ come into myhand.”Tf 


* Stxriticliandr ici\ y Vccvamitrodaya , and Divyatahva . 

f Pitamaha , cited in the Smrilichatidrica , Vccramiirodaya and DivyataU 1 '^ 
J This is used for purification, and made with sugar, clarified butter, homy, 
cow-dung, and cow -urine, 

|| Pitamaha } cited in the Smntichandricd, Vneramitrodaya , and Divyatriiw- 

§ Sin here means the image of A dharma . 

IF Pitamaha, cited in the Smritklimdrk(< f rcercmitrodaya } and DkyaiaM* 



SECT. X. 


OF OTHER TESTS. 


m 


6. “ The accused without delay shall then take out one Proof of guilt 
of the images ; he is acquitted if he bring out the image of ° r mnoccnce • 
Dharma : but condemned if he draw forth that of Adkarma 
—Thus has been succinctly declared the trial by Dharma and 

Adhama. 


Section X. 


Of other Tests. 


1. Moreover, other tests with reference to the importance 
and lightness of the subject matter, as well as to the distinc- 
tion of the tribes, have been declared by Menu and others. 
Those are ' “ The oath should be taken, by truth in the case 
of one Niska ; by touching the feet [of a superior] in that of 
two Niskas, and by [the forfeiture of the fruit of] virtuous 
acts in the case of three, and by the sacred libation in cases 
exceeding that amount.”! “ Lot the judge cause a priest to 
swear by his veracity ; a soldier, by his horse or elephant, 
and his weapons j a merchant by his kinc, grain, and gold ; a 
mechanic or servile man, by imprecating on his own head , if he 
speak falsely , all possible crimes.”! 


Enumeration of 
other tests for tilts 
ascoital nmen t of 
guilt or innocence. 


2. The mode of ascertaining innocence is propounded by Mode of as <-er. 
Menu : — “ One who meets with no speedy misfortune, must tajum o “wowiwo. 
be held veracious in his testimony on oath.”[| The calamity 
is thus described. “ Of whom no dreadful calamity befalls 
from God or the king.”§ 


3. The extent of the period [allowed for the appearance 
of the calamity], varies from the first night of the third, from 


Time to lw ah 
lowed. 


* Pitamaha, cited in the Smritichandricd, Vceramiivodaya , and Divyatatwa • 
f Vivddatandava. 

X Menu , 3, § 113, cited in the Vivddatandava, Veeramitrodaya , Divyatalwd* * * § 

II Vixddalandava, Veeraniilrodaya, Menu, 8, § 115, 

§ Vide Supra. 
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Losing party to 
bo subjected to 
line and penalty. 


Amount of fine. 


Is to be super* 
added to the pe* 
nalty formerly de- 
nounced, 


CHAP. x. 


■the third night to the fifths and so forth, and should be fixed 
with reference to the serious or trifling nature of the charge. 


4. The result, whether successful or otherwise, of these 
ordeals, being determined, a distinction as to the punishment 
is shown by Catydyana : — “ He should cause to be paid [by 
the losing] to the successful party half of an hundred, and the 
condemned is subject to a penalty.”* 


5. The penalty is thus propounded : — <c The penalty in 
the ordeal by poison, water, fire, balance, sacred libation, rice, 
hot metal, should be awarded consecutively ; thus one thou- 
sand, six hundred, five hundred, four, three, two, and one 
hundred, and in inferior ordeals he should attach an inferior 
[penalty.] 


G. This peculiar penalty for cases of ordeal is to be super- 
added to the penalty before denounced by the text, (“ In the 
case of a denial, when the claimant proves his allegation, the 
defendant being cast, is to pay the amount, and an equal fine 
to the king.”) J 


* Vivddcitandava. 

t Catydyana, cited in tlie Vivddatandava . 
t Vide Supra , Chap. ii. Sect. 3 ; § 1. 
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THE LAW OF INHERITANCE. 




THE LAW OF INHERITANCE, 


FROM THE 


MITACSIIARA. 

-*=aQ 

C H APTE 11 I. 


Section I. 

Definition of Inheritance ; and of Partition.— Disquisi- 
tion on Property. 

I. Evidence, human anti divine, has been thus explained 
with [its various] distinctions; the partition of heritage is 
now propounded by the image of holiness. 


ANNOTATIONS. 

1. Evidence, h Man and divine.] Intending to expound with’great caro 
it c apter on inheritance, the author shows by this verse the connexion of 
8 " rSt antl secoud volumes of the book.— SuUd'hini. 


nl't ° f lwlMess ^ rd m<w«lcya, bearing the title of contemplative 

^ here tenned the ima S« Of holiness ( Yigammti.)— 


1. Subject 
posed. 
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2. Inheritance 
defined, 


3. It is lineal 
or collateral. 


MITACSHARXr chap, I. 

2. Here the term heritage (d&ga) signifies that wealth, 
which becomes the property of another, solely by reason o f 
relation to the owner. 

3. It is of two sorts : unobstructed Upraiiband’ha,) or 
liable to obstruction ( sapraliband’ha .) The wealth of the 
father or of the paternal grandfather, becomes the property 
of his sons or of his grandsons, in right of their being his sons 
or grandsons : and that is an inheritance not liable to ob- 
struction. But property devolves on parents (or uncles,) bro- 
thers and the rest, upon the demise of the owner, if there be 
no male issue : and thus the actual existence of a son and the 
survival of the owner are impediments to the succession ; and, 
on their ceasing, the property devolves [on the successor] in 
right of his being uncle or brother. This is an inheritance 
subject to obstruction. The same holds good in respect of 
their sons and other [descendants.] 


ANNOTATIONS. 

2. Solely by reason of relation.] “ Solely” excludes any other cause, such 
as purchaso or the like. “ Relation,” of the relative condition of parent and 
offspring and so forth, must be understood of that other person, a son or kins- 
man, with reference to the owner of the wealth.— j Bdlam bhatta. 

The meaning is this. Wealth, which becomes the property of another, (os 
a son or other person bearing* relation,) in right of the relation of offspring 
and parent or the like, which ho bears to his father or other relative who is 

owner of that wealth, is signified t>y the term heritage.— Subfid'Mni, 

* 

3. In right of their being Ms sons or grandsons .] A son and a grandson 
have property in the wealth of a father and of ft paternal grandfather, without 
supposition of any other cause but themselves. Theirs consequently is in- 
heritance not subject to obstruction.— Subdd'hini. 

Property devolves on > parents fyc.] ViswcsmraMalta reads u parents, 
brothers and the 'rest” (pitrl-bhrdlrddindm ) and expounds it 'both 
parents, as well as brothers and so forth.* Bdlam-lhaita writes and 
interpret# 'an uncle and a brother or the like,’ (pUrivya-bhrdlrddindM ;) 1 ufc 
notices the other reading. Both are countenanced by different copies of the 
s texfc* * 
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4. Partition (vibhdga) is the adjustment of divers rights 4. Partition do- 
regarding the whole, by distributing them on particular por- 
tions of the aggregate. 

5. Entertaining the same opinion, Ndreda says, r< Where r>. Ndreda des- 
a division of the paternal estate is instituted by sons, that actions? 113 ° f 
becomes a topic of litigation called by the wise partition of 
heritage/’* “ Paternal” here implies any relation, which is a 

cause of property. “ By sons” indicates propinquity in general. 


ANNOTATIONS. 

The name holds good in respect of their sons etc.] Here the sons or other 
descendants of the son and grandson are intended. T he mea ningJsJluaj-iL 
relatives of the owner he forthcoming, the succession of one, w hoscr elation to 
the owner was immediate, is inheritance not liable to obstruction : but the^ 
succession o f~oiior wh ose relation to the owner was mediate or remote, i s in» 
kcritance subject to obstruction, if immediate relatives exist.— Subod’hini. 

In respect of their sons die.] Meaning Bons and other descendants of sons 
and grandsons, as well as of uncles and the rest. If relatives of the owner be 
forthcoming, the succession of one, whoso relation was immediate, comes under 
the first sort ; or mediate, under the second.— BAlam-bhatta. 

4. Partition is the adjustment of divers rights.] The adjustment, or special 
allotment severally, of two or more rights, vested in sons of others, relative to 
the whole undivided estate, by referring or applying those rights to parcels or 
particular portions of the aggregate, is what the word ‘ partition’ signifies.— 
Subod'hmi and Bdlavi-bhatta. 

5. “ When a division of the paterml estate!’ <£ c.] Considerable variations 
occur in this text as cited by different authors. It is hero read paitrasya ; 
and Mlam-bhatla states the etymology of pailra signifying ‘ of or belonging 
to a father.’ He censures the reading in the Calpataru , pitryasya, as un- 
grammatical It is read in the Muduna-ratna pitrddeh ‘of a father 4e.’ 

Other variations occur upon other terms of the text ' which is here read 
tanayaih for putraih fealpyatv for pracalpyaU ; and vyavaharapadam for (od- 
vivdda-padam. The last is noticed by the commentator Mlam-hhatta. A 
disagreement also occurs respecting the pronoun yatra, for which some sub- 
stitute yas fw, and others yat tu, — See JimdtC'Vdhana, C. 1. § 2. 

Paternal here implies die ] The meaning, here expressed, is that the word 


# Ndreda, 13 . 1 . 
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6. Topics in** 
eluded in it* 


What is proper* 
tjl 


7. Does it arise 
from partition, or 
pre-exist ? and is it 
inferred From spiri- 
tual or temporal 
proof? 


MITACSHARl chap. I. 

6. The points to be explained under this [head of inhe- 
ritance,*] are, at what time, how, and by whom, a partition 
is to be made, of wbat. The time, the manner, and the per- 
sons, when, in which, and by whom, it may be made, will bo 
explained in the course of interpreting stanzas on those sub- 
jects respectively. Wbat that is, of which a partition takes 
place, is here considered. 

7. Does property ariso from partition ? or does partition 
of pre-existent property take place ? Under this [head of 
discussion, t] proprietary right is itself necessarily explained : 
[and the question is] Whether property bo deduced from the 
sacred institutes alone, or from other [and temporal] proof. 


ANNOTATIONS. 

a 

a paternal,” as it stands in Nareda's text, intends what has been termed [by 
the author, in his definition of heritage,] * relation to tho owner, a reason of 
property.’ — Subod'hini. 

It intends any relation to the owner, as before mentioned, which becomes a 
cause of property : and it consequently includes the paternal grandfather and 
other [predecessors.] The author accordingly observes, ‘ that “ by sons” in- 
dicates propinquity in general;’ meaning any immediate relative.— Bdlan- 
bhatla. 

7. Does property arise from partition.'] Here the enquiry is twofold : for 
the substance, which is to be divided, is the subject of disquisition ; and the 
doubt is, whether partition be of property, or of what is not property. Tor 
the sake of this, another question is considered : Is partition the cause of pro- 
perty, or not 1 If it be not the cause of property, but birth alone be bo ; then, 
since property is by birth, it follows that partition is of properly. This is one 
disquisition, which the author proposes by the question “ does propefty ariso 
from partition &c." Another inquiry relates to the subject of property. The 
author introduces it, saying “ proprietary right is explained.” Here the right 
of property is the subject of discussion : and the doubt is whether it result 
from the holy institutes only, or be demonstrable by order and temporal proof. 
That question the author proposes.— Subdd’hini. 

The substance, which is to be divided, is the subject of the first disquisition. 
Here the question is, whether partition of what is not property, be the cause 


* Bdlm bliatla, 


t Bdlam-Uatta, 
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8. [It is alleged, that] the inferring of property from the 8 Property ««p- 
paeved code alone is right, on account of the text of Gautama ; t0 t,u simi ' 
,f An owner is by inheritance, purchase, partition, seizure,* 
or finding. f Acceptance is for a Brahnana an additional 
mode ; conquest for a Cshatriya ; gain fora Taisya or Smlra.”% 

For, if property were dcduciblo from other proof, this text 
would not be pertinent. So the precept, ( tf A Brahnana, 
who seeks to obtain any thing, even by sacrificing or by in- 
structing, from the hand of a man, who had taken what was 
not given to him, is considered precisely as a thief ;”||) which 
directs the punishment of such as obtain valuables, by ofliciat- 


ANNOTATIONS. 

of proprietary right : and thug right, arising from partition, would not he an- 
tecedent to it, since partition, which becomes the cause of that right, had not 
yet taken place. Or is partition not the reason of property, but birth alone ? 
and thus, since proprietary right thence arose, partition would be of property. 
This is one disquisition, which the author proposes : “ Docs property arise &c.’* 
He introduces a second question, which serves towards the solution of the first, 
— Bdlam-bJialia . 

8. It is alleged that the inferring of property from the sacred code alone is 
9 'i[fhi,\ The author here states the opponont’s argument.-—* Subod'hinL 

On account of the text of Gautama.] If property were dcduciblo from other, 
that ig from temporal, proof, this passage of Gautama's institutes would not bo 
pertinent, since it would be useless if it were a mere repetition of what was 
otherwise known.— Bdlam-bhatta. 

For it would belong <bc.] The tiling would belong to the taker ; since that 
relation would be alone the subject of perception. — Balam-bhatta . 

Therefor^ property is a result of huh institutes exclusively.] If property 
be worldly, it would follow, that, when the goods of one man have been seized 
by another, should the person, who has been despoiled, affirm concerning them, 
“my property has been taken away by this man,” a doubt would not, upon 
bearing that, arise in the minds of the judges, whether it be the property ot‘ 
wio, or of the other. As no doubt exists regarding the species, whether gold 
or something else, when gold, silver, or any other worldly object, is inspected ; 


* Apprehensio, vcl occupatio. 

+ Gai itma, 10. 39, — 42, Vide infra. § 13. 

E J'J 


f Tnvcntio. 

|| Menu, 8. 3 10, 

841-15 
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MITACSHARl 


CHAP. I. 


0. But it id tcm-* 
poral. 


ing at religious rites, or by other similar means, from a 
wrong-doer who has taken what was not given to him, would 
be irrelevant if property were temporal. Moreover, were 
property a worldly matter, one could not say “ My properly 
has been wrongfully taken by him •” for it would belong to 
the taker. Or, [if it be objected that] the property of an- 
other was seized by this man, and it therefore does not bo- 
come the property of the usurper ; [the answer is,] then no 
doubt could exist, whether it appertain to one or to the other, 
any more than in regard to the species, whether gold, silver, 
or the like. Therefore property is a result of holy institutes 
exclusively. 

0. To this the answer is, property is temporal only, for 
it effects transactions relative to worldly purposes, just as 
rice or similar substances do : but the consecrated fire and 


ANNOTATIONS. 

so none would exist in regard to property, for [according to tlic supposition] it 
is a worldly matter. Bat doubt does arise. Therefore it cannot be affirmed, 
that the usurper has no property. Or ftho meaning may be this] the opponent, 
who contends that it is not the property of the captor, because that, which has 
been seized by him, is another’s property, must be ashed, Is there or is there 
not, proof, that property is not vested in the captor ? [The opponent] im- 
peaches the first part of the alternative : “ then no doubt could exist &c.” 
The notion is this ; As no doubt arises concerning the species, when there is 
demonstration that it is gold or silver ; so likewise, in the proposed case, no 
doubt could arise. Nor is the Becond part of the alternative admissible ; for, if 
no evidence arise, it could not be affirmed, that the captor has not propei fcy. 
Omitting, however, this part of the reasoning, the author closes the adversary a 
argument, concluding that property is deduced solely from the sacred code. 
SuM'hini and Bdlam-hhatta . 

9. Property is temporal only.] The author proves his proposition, that 
property is secular, by logical deduction. Property is worldly for it effects 
transactions relative to worldly purposes. Whatever does effect temporal 
ends, is temporal : as rice and other similar substances. Such too is propei t)* 
Therefore, it is temporal. But whatever is not worldly, promotes not secular 
purposes : as a consecrated fire and other spiritual matters .— SuW him* 

24546 
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the like, deducible from the sacred institutes, do not give 
effect to actions relative to secular purposes. [It is asked] 
does not a consecrated fire effect the boiling of food , and so, 
of the rest ? [The answer is] No ; for it is not as such, that 
the consecrated flame operates the boiling of food ; but as a 
fire perceptible to the senses : and so, in other cases. But, 
here, it is not through its visible form, either gold or the like, 
that the purchase of a thing is effected, but through property 
only. That, which is not a person’s property in a thing, 
does not give effect to'his transfer of it by sale or the like. 

Besides, the use of property is seen also among inhabitants of 
barbarous countries, who are unacquainted with the practice 
directed in the sacred code : for purchase, sale, and similar 
transactions arc remarked among them. 

10. Moreover, such as are conversant with the science of . 10 - . Tll!s <]oc - 

. _ . , o ... trine w confirmed 

reasoning*, deem regulated means of acquisition a matter of by the Mmdwd. 


ANNOTATIONS. 

For it is not as such that the consecrated flame dr.] A hallowed fire 
has two characters : the spiritual one of consecration ; and the worldly one of 
combustion. It effects tho boiling of food in its worldly capacity as lire ; 
not in its spiritual one as consecrated. For, if it did so in its last mem 
tioned capacity, a secular fire, wanting the spiritual character of consecra- 
tion, would not effect the boiling of food. Therefore the objection docs not 
hold. Then, in the proposed case, gold or other valuable would effect tho 
secular purpose of sale and purchase, in its character of gold or the like, not 
in that of property, Tho author replies to that objection: “It is not 
through its visible form &c.” Besides, the use of property ie observable among 
barbarians, to whom the practice enjoined by the sacred institutes is unknown ; 
and, since that cannot be otherwise accounted for, there is evidence of pro- 
perty being secular. — hint, 

10. The lips£ sdtra.] The s&tra, or aphorism, here quoted, is on the- 
desire of acquisition (lipsd,) aud is the second topic (adlikarana) in the 
first section (pdda) of the fourth book (ad'hyuya) of aphorisms by Jaimini, 
entitled Mlmdnsd.^SubCd hint and Bolamdjliatta, 

In the third clause of the lips d stitra.J In the first clause ( vamaca), the 
distinction between religious and personal purposes is examined. In tho 

E £ 2 216-17 
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ciur. i, 


Statement of 
the opponent's 
opinion, 


popular recognition. In the third clause of the Llpsd sutra* 
the venerable author has stated the adverse opinion, after 
[obviating] an objection to it, that, ‘ if restrictions, relative 
‘ to the acquisition of goods, regard the religions ceremony, 
‘ there could be no property, since proprietary right is not 
‘ temporal [by showing, that] ‘ the efficacy of acceptance 


ANNOTATIONS. 

second, the Inquiry is whether the milking of kine and similar preparatives bo 
relative to the person or to the act of religion. In the third, the question 
examined is whether restrictions, noticed in primeval revelation, as to the 
means of acquisition, (such as these, i let a Bmlmana acquire wealth by 
acceptance or tlio like, a Cshatrhja by victory and so forth, and a Vaisyq, 
by agriculture &c.’) must be taken as relative to the person or to the religious 
ceremony [performed by him,]— JSubod’hini and Bdlam-bhatta. 

The position of the adversary is, that, injunctions regarding the means of 
acquisition concern the religious ceremony, through the medium of the goods 
used by the agent ; for, unless that be admitted, the precept would be 
nugatory, because there would be no one whom it affected. — Sitbod'hinL 
The meaning is this : As in the caso of an acquisition of goods under a 
precept relative to sacrifice, such as this “ purchase the moon plant, ”t the 
injunction regarding the acquisition of goods concerns the religious ceremony ; 
so does the injunction respecting acceptance and other means of acquisition.— 
Edlavi-bluitta . * 

The author states an objection to this position of the adversary. The 
objection is this : the question, considered in the third clause of the llpsd ~ 
stilra, is whether injunctions regarding acquisition of goods concern the 
religious ceremony or the person. The opponent s position is, that they con- 
cern the ceremony. That is not congruous. For, if the injunctions, regarding 
acquisition of goods, concern the religious ceremony, no property would arise ; 
since property, being spiritual, would have no worldly cause to produce it ; and 
no other means arc shown in scripture ; and the injunctions regarding 
Acquisition, being relative to tlm ceremony, are not relative to any thing 
else : thus, for want of property, the religious rites would not be complete 
with that which was not property ; and consequently the position, that in^ 
junctions, regarding acquisition of goods, concern the act of religion, itf 
incongruous. — Sub6d'hini. 


* MimdrmU 4, 1. 2, 3* 

J&47-48 


t Smfy Asclcpias acida, Rvxh 
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* and other inodes of acquisition in constituting proprietary 
' right, is matter of popular recognition.’ Docs it not follow, 

* if the mode of acquiring the goods concern the religious 

1 ceremony, there is no right of property, and consequently 
f no celebration of a sacrifice ?’ [ Answer] ‘ It is a blunder 

‘ of any one who affirms, that acquisition does not produce a 
‘ proprietary right ; since this is a contradiction in terms.’ 
Accordingly, the author, having again acknowledged property 
to be a popular notion, when ho states the demonstrated 
doctrine, proceeds to explain the purpose of the disquisition 
in this manner, f Therefore a breach of the restric- 


AN NOTATIONS. 

lie revives the position by answering that objection ; and the notion is this : 
the injunctions, regarding acceptance and the like, accomplish property ; and 
they will become relative to the religious ceremony through the medium of 
goods adapted to the performance of the ceremony : as tlic husking of grain, 
which effects the removal of the chaff, concerns the religious ceremony 
through the medium of clean rice which is adapted to the ceremony. But 
the wise consider property as a worldly matter [resulting from birth,] like the 
relation of a son to his father. Consequently tlieie is no failure in the com- 
pletion of religions rites [as supposed in the objection.] 

Admitting, that, because injunctions regarding acquisition concern the re- 
ligious ceremony, the acquisition likewise must relate to the ceremony ; doc s 
it not follow, since it relates not to any thing else, that theie is no such thing 
as property ? and would not a failure of the religious ceremony ensue ? 
[Whoicfore tlio adversary’s position is erroneous.] The author states the 
objection and confutes it with derision. ( Some one has blundered, affirming 
that acquisition does not produce property, for it is a contradiction in terms/ 
Such is the construction of the sentence ; and the meaning is this : Acquisi- 
tion, which is an accident of the acquirer, is a relation between two objects 
[the owner and his own] like that of mother and son. Consequently, there 
can be iio acquisition without a thing to be acquired ; and it is a contradiction 
in terms to say * acquisition does not produce a proprietary right/ as it is to 
affirm 1 my mother is a barren woman/ — Subod’huii and fiulam bhatia. 

The demonstrated conclusion is, that, since valuables, being intended for 
every purpose, must bo relative to the person, restriction, regarding the ac- 
quisition of them, must concern the 2'crson also .—BulauMalla. 

318-19 
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Objection. 


Answer, 


The right doc- 
trine asset ted. 
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848 

Purpose of the 
disquis tion ex* 
plained. 


Deduction, 


‘ lion affects the person, not the religious ceremony 1 :’ and 
the meaning of this passage is thus expounded,* ‘ If restric- 
1 tions, respecting the acquisition of chattels, regard the 
‘ religious ceremony, its celebration would be perfect, with 
1 such property only, as was acquired consistently with those 
‘ rules ; and not so, if performed with wealth obtained by 
‘ infringing them ; and consequently, according to the 
f adverse opinion, the fault would not affect the man, if ho 
t deviated from the rule : but, according to the demonstrated 
‘ conclusion, since the restriction, regarding acquisitions, 
‘ affects the person, the performance of the religious ceremony 
f is complete, even with property acquired by a breach of the 
‘ rule ; and it is an offence on the part of a man, because 
1 he has violated an obligatory rule/ It is consequently 
acknowledged, that even what is gained by infringing res- 
trictions, is property : because, otherwise, there would be no 
completion of a religious ceremony. 


ANNOTATIONS. 

The purpose of the disquisition under this topic of inquiry it stated, It is 
interpreted by the venerable author ( Prabluwara-gurii .) The implied sense 
is this. According to the adversary’s position, there is no offence affecting the 
person, in violating the injunction. But the religious ceremony is not duly 
accomplished with goods acquired by a breach of the injunction. It is the 
religious ceremony, therefore, which is affected. But, according to the demon* 
strated doctrine, since the restrictions concern the person, the offence is his if 
he infringe the rule ; and the religious ceremony is not affected. — Sub6(Chini 

The author, by way of closing the argument, states the result as applicable? 
to tlic subject proposed. It is acknowledged by the maintainer of the right 
doctrine, that even what is gained by infringing the rule, much more what is 
acquired by other means, is property , — Jhttam hhaita . 

Otherwise, that is, if a right of property in wealth acquired even by infring* 
ing the rule, be not admitted ; then, since no property is temporal because the 
restrictions concern the religious ceremony [and that, which is thus acquireil, 
does so likewise,] therefore tho rneaus of living would be unattainable, since no 


* By the commentator on tho Mim'md ; Prabhdeara surnamed fitorw* 
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11. It should not be alleged, that even what is ob- 
tained by robbery and other nefarious means, would be pro- 
perty. For proprietary right in such instances is not recognis- 
ed by the world ; and it disagrees with received practice. 

12. Thus, since property, obtained by acceptance or any 
other [sufficient) means, is established to be temporal ; the 
acceptance of alms, as well as other [prescribed] modes for a 
Brahmana, conquest and similar means for a Csliatrbja , 
husbandry and the like for a Taisya, and service and the rest 
for a Sudra, are propounded as restrictions intended for spiri- 
tual purposes ; and inheritance and other modes are stated as 
means common to all. “ An owner is by inheritance, purchase, 
partition, seizure or finding/’* 

13. Unobstructed heritage is here denominated “in- 
heritance.” “ Purchase” is well known. “ Partition” intends 
heritage subject to obstruction. “ Occupation” or seizure is 



temporal property could exist ; and consequently there could be no religions 
ceremony, for there would, be nobody to perforin it* — Subod hini and Bulam* 
bhatta. 

11. It should not le alleged, that even what is obtained by robbery.'] If 
property be acknowledged in that which is acqured by infringing the restriction, 
might it not be supposed, that even what is obtained by robbery and other 
nefarious means, becomes property ? The author obviates that objection. It 
does not become so. He removes the inconsequence of the reason, tor the 
employment of it as such in sale and other transactions is not familiarly seen in 
practice. — Bd lam^bh at ta. 

12. Thus since property obtained by acceptance <fv*.] Property being thus 
proved to be temporal, the author successively refutes the several arguments 
before cited in support of the notion, that it is not temporal.— Bdlam-bhalta. 

Common to all,] Including even the mixed classes. Bdlam-bhatta. 

13. If these reasons exist , the person is owner.] If such reasons are known 
[to exist,] the owner is known. — Sub bd' hini and Balaiii'bhatta. 


11. An objec- 
tion, obviated. 


12. Certain 
means of acquisi- 
tion are restricted 
to p a r t i c u 1 a r 
tribes, for spiritual 
reasons. 


Other means 
are common to 
all. 


13. Gautama's 
enumeration of 
the modes of ac- 
quisition expound* 
ed. 


* Gautama, 10. 30. already cited in § 8. 
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the appropriation of water, grass, wood and tlie like not 
previously appertaining to any other [person as owner*], 
“ rinding” is the discovery of a hidden treasure or the like. 
‘ If these reasons exist, the person is owner.' If they take 
place, he becomes proprietor. ‘ For a Brahmam , that, which 
is obtained by acceptance or the like, is additional not 
common [to all the tribes]. “ Additional” is understood in 
the subsequent sentence : 1 for a Cshalnya , what is obtained 

* by victory, or by amercement or the like, is peculiar.' In 
the next sentence, “ additional” is again understood : ' what 

* is gained or earned by agriculture, keeping of cattle, 

* [traffic,] and so forth, is for a Vaisya peculiar ; and so is, for 
f a Sudra, that which is earned in the form of wages, by 
‘ obedience to the regenerate and by similar means.' Thus 
likewise, among the various causes of property which are 
familiar to mankind, whatever has been stated as peculiar to 
certain mixed classes in the direct or inverse order of the 
tribes, (as the driving of horses, which is the profession of 
the StUas,f and so forth,) is indicated by the word “ earned" 
(nirvishta) : for all such acquisitions assume the form of 
wages or hire ; and the noun ( nirvesa ) is exhibited in the 
irieundi% as signifying wages. 

] 4. Another ob- 14. As for the precept respecting the succession' of the 

jeetion obviated. 


ANNOTATIONS. 

Both commentaries read jnydteshu jnj/dyate smimi , 'Such reasons existing 
au owner exists.’ But copies of the text exhibit jdtCshu jd yate swdmi, 1 Such 
reasons being known, the owner is known.’ 

Additional .J The meaning of the term is ‘ excellent ' —Bdl am Malta. 

14. As for the precept respecting the succession.} The author obviates an 


* Bdlam-bhaila . 

+ According to a text of Usanas, from which these words are taken, 
t The dictionary of Amcra Singha in three books (Cundas.) The passage 
here cited 'occurs in the 3d book of the Amcra Cwha. Ch, 4. v. 217. 
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widow and the daughters &c.* the declaration [of the order 
of succession,] even in that text is intended to prevent mis- 
take, (although the right of properly be a matter familiar to 
the world,) where many persons might [but for that declara- 
tion] be supposed entitled to share the heritage by reason of 
their affinity to the late owner. The whole is therefore un- 
exceptionable. 


15. As for the remark, that, if properly were temporal, 15. The arg«- 
il could not be said “ my property has been taken away by \\d ’first 

liim;”f that is not accurate, for a doubt respecting the pro- " aa 

prictary right does arise through a doubt concerning the 
purchase, or other transaction, which is the cause of that right. 


1C. The purpose of the preceding disquisition is this. A 
text expresses “ When Brahmanas have acquired wealth hy 


1 (i. Pnrposi' ot 
the dihuuibiliuu 
(.plained. 


ANNOTATIONS. 

ubjoetion, that, if property be a worldly matter, the import of the tovt hero 
cited is inconsistent, as it provides by prccejit, that the widow and certain 
other persons shall iuherifc on the owner’s demise, — Sulod'hini and Bdltuur 
bkatta. 

The declaration of the order of succession.] Ikilam hhalta noLiccs as a 
\ filiation in the reading, the woids hare supplied ; rrmua-smardiiam 1 d*ulara* 
tiun of the order of succession,’ instead of stnorauinn * decimation.’ 

11. As for the remark, that \f propaitf were temporal.] The sense id 
this : in such a case, the proposition 1 another’s properly has Leon taken by 
him’ is simply uppicheuded fioni the affirmation ol the complainant. Tut that 
in apprehension, nut proof, Aeeoidingly, if it be contradicted, a doubt arisen 
respecting the cause of right. Thus, if the complainant declare, “ my goods 
have been taken by him,” and the defendant affirm the contrary, a doubt aiison 
hi the minds of umpires, whether the thing weic unjustly stisad by that nr\n, 
or wore fairly obtained by pinulia&o oi other title : and so, from a doubt lospu't- 
hig a purchase or other cause of pi opeily, arises a doubt concerning propci ty 
"hich is the effect. — Subod'hini, 

10. The purpose of the preceding dhgmbilign Is this, ] Admitting pro- 
puty to be a woildly matter ; still [its natmej wenw to be an unfit [subject of 

* Vide infja, C, 2 , Sect. 1, £ 1- t Vide § 5. 
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Property, how- 
ever acquired, is 
partible among 
the heirs of the 
acquirer. 


17. The first 
question (§ 7 ) re- 
sumed. 

18. Properly 
supposed to arise 
from partition, 


a blamable act, they' are cleared by the abandonment of it } 
with prayer and rigid austerity/’* Now, if property be 
deducible only from sacred ordinances, that, which has been 
obtained by accepting presents from an improper person, 
or by other means which are reprobated, would not be 
property, and consequently would not be partible among 
sons. But if it be a worldly matter, then even what is 
obtained by such means, is property, and may bo divid- 
ed among heirs ; and the atonement above-mentioned 
regards the acquirer only : but sons have the right by inheri- 
tance, and therefore no blame attaches to them, since Menu 
declares “There are seven virtuous means of acquiring pro- 
perty : viz. inheritance &c/’+ 

17. Next, it is doubted whether property arise from 
partition, or the division be of an existent right. 

18. Of these [positions], that of property arising from 
partition is right; since a man, to whom a son is born, is 
enjoined to maintain a holy fire : for, if property were vested 

ANNOTATIONS. 

inquiry] under the head of inheritance, since it matters not whether property 
be temporal or spiritual. Apprehending this objection, the author proceeds to 
explain the purpose of the disquisition. — SulmVhinL 
18. Is enjoined to maintain a holy fire.] Fur it is ordained by a passage 
of the Vi! da, that “ he, who has a son born and who has black [not grevj 
hair, should consecrate a holy fire :* and the meaning of that passage is this ; 

*ono who has issue (for the term son implies issue in general ;) and whose 

* hair is [yet] black, or who is in the prime of life ; that is, who is capable ; 
‘one, in short, who is qualified ; must perform the consecration and main- 

* tenance of a holy fire.’ Does not this relate to the consecration of sacrificial 
fires, not to the rise of property from partition ? Anticipating this objection, 
lie adds “if property were by birth &c.‘ , The meaning is this : *if property 

# The text is apparently referred to Menu by the commentator Bdlam- 
lhatta ; but it is not found in Menu's institutes. A passage of similar ixupoit 
does, however, occur, Ch, 10. v. 111. 

f Menu , 10, llo, 
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by birth, alone, the estate would be common to the son as 
soon as horn ; and the father would not be competent to 
maintain a sacrificial fire and perform other religious duties 
which are accomplished by the use of wealth. 

19. Likewise the prohibition of a division of that, which 19 . The euppo- 

is obtained from the liberality of the father previous to “^tej ^ 

separation, would not be pertinent : since no partition of it with a 

1 *• . 1 passage of Niindu 

can be supposed, for it has been given by consent of all exempting from 
parties. But Ndreda does propound such a prohibition: LThe^sdocatbiw, 
“ Excepting what is gained by valour, the wealth of a wife, 
and what is acquired by science, which are three sorts of pro- 
perty exempt from partition ; and any favour conferred by 
a father."* 


20. So the text concerning an affectionate gift, (‘ c What 
has been given by an affectionate husband to bis wife, she 
may consume as she pleases, when he is dead, or may give it 
away, excepting immovable property ;”t) would not be per- 


20. And with 
one which recog- 
nises a lmsb amid 
donations to lus 
wife. 


ANNOTATION'S, 


c arose from birth alone, a son would, even at tlie instant of his birth, have 
< ownership ; and since the goods are thenceforward in common, the father 
( would not be competent to the consecration of sacrificial fires and other 
f idigiuus acts (as funeral repasts, rites on the birth of children, and other 

* indispensable tujremouies,) which must bo performed by the husband ami 

* wife, and which can only be accomplished by expenditure of wealth/— 
Subod'hini and Bdlam bhatta. 

20. The text .... would not be pertinent, if property were vested ly birth.] 
For, if property were vested at the instant of biith, no such gift could be 
made ; sinco he would be incompetent even with the consent of the child, and 
one caunot give away what is common to others. — SiMdldni and Baiaw 
bfotta, 

* — * 

# Narcda, 13. 0. 

* Mshm according to a subsequent quotation (§ 23.) Bat Ndreda cited ly 
Ji uiUta- vdhwut (0, it Sect, 1. § 23.) 
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21. The excep- 
tion of immova- 
bles does not im- 
ply property by 
birth. 

Passages, ex- 
cepting them, re- 
paid the ancestral 
fcbtdte. 


tinent, if property were vested by birth alone. Nor is it right 
to connect tho words “ excepting immovable property” with 
tlio terms “ what has been given” [in the text last cited ;] 
for that would bo a forced construction by connexion of dig- 
joined terms, 

21 . As for tho text ff The father is master of the gems; 
pearls and corals, and of all [other movable property :] but 
neither the father, nor tho grandfather, is so of tho whole im- 
movable estate ,”* and this other passage “ liy favour of the 
father, clothes and ornaments arc used, but immovable pro- 
perty may not be consumed, even with the father’s indul- 
gence ;”+ which passages forbid a gift of immovable property 
through favour : they both relate to immovables which have 
descended from the paternal grandfather. When the grand- 
father dies, his effects become the common properly of the 
father and sons ; but it appears from this text alone, that the 


ANNOTATIONS. 

JV or is it rijM to connect if x ] Is not tho text, so far from being in contra- 
diction to the right by birth, actually founded on it ? for tine construction is 
this ‘what has bi-on given, excepting immovable property, by an alhc- 
lionalo husband to liis wife, she may consume as she pleases, when lie is 
dead :* lino*, a right of property by birth being true in regard to im- 
movables, since the gift of them is forbidden ; and, by analogy, the same heir.!* 
true of other goods, a gift of wealth other than immovables is permitted hy 
the provisions of the law: why then should not this text be propounded ? 
Apprehending that objection, he says " Nor is it right to connect &c. v The 
construction stated would be requisite : but it is not a proper one ; for tho 
style would be involved, if the construction connect disjoined terms.— 
Subuil'Iiijiu 

21. As for the text “ The father is master of the gems Apprehending 

the objection, that, since a gift of immovables through partial affection is for- 
bidden by the plain construction of two other passages of law, birth and not 
partition is the cause of property, lie obviates it. — SubOd'Mii. 

* rojnyamlcya, cited by Jimuta*vdhana {C. 2. § 22.) 

t The name of the author is not given with any quotation of this text. 
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gems, pearls and other movables belong exclusively to tbo 
father, while the immovable estate remains common, 

22. Therefore property is not by birth, but 
the owner, or by partition. Accordingly [sin 
of the owner is a cause of property,*] there is no room for tmiw. ^ 
supposing, that a stranger could not be prevented from 

taking the effects because the property was vacaut after the 
death of the father before partition. So likewise, in the 
case of an only son, the estate becomes the property of the 
son by the father’s decease ; and docs not require partition. 

23. To this the answer is : It has been shown, that 23. That sup- 

property is a matter of popular recognition ; and the right of Property's ratwi 

sons and the rest, by birth, is most familiar to the world, as 1,y l, , u ’ tli: 1 a ? 

’ j > ... pressly declared 

cannot be denied : but the term partition is generally under* GauUm. 
stood to relate to effects belonging to several owners, and 
docs not relate to that which appertains to another, nor to 
goods vacant or unowned. For the text of Gautama ex. 
presses “ Let ownership of wealth bo taken by birth , as the 
venerable teachers dircct.”f 

2 1<. Moreover the text above cited " The father is master 2*1. The prw- 
of the gems, pearls, &c.” (§ 21) is pertinent on the snpposi- {§^ 1 . ' does imply 
turn of a proprietary right vested by birth. Nor is it right property by birth, 
to affirm, that it relates to immovables which have descended 


by demise of Property 

supposed to be by 
Ce the (10111180 partition, or by 


ANNOTATIONS. 

‘23, “ Let ownership of wealth cjv.”] ‘ By birth alone the heir may take 
the thing which is denominated ownership of wealth : as the venerable teachers 
held.’— Subod'hini. 

Bdlam-hhatta notices a variation in the reading ; art’ha-sicumHwut, in the 
ablative case, instead of arl'ka-swumitwam, in the nominative. That reading 
is found in the Ddyalalwa ; and the text is there explained in an entirely 
different sense, — See Jtmftta-vdJtana, C. 1. § 19. 

* and B&faii i tyiatla, f Not found in (Jauhnna's institutes. 
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25. Another 

passage before 
cited (§ 20.) re- 
lates to the father’s 
acquisitions. 


20. A preced- 
ing objection (§ 
IS.) refuted. 


27. Property 
is by birth; but 
the father has 


from the paternal grandfather : since the text expresses " nei. 
ther the father, nor the grandfather." This maxim, that the 
grandfather’s own acquisition should not be given away 
while a son or grandson is living, indicates a proprietary 
interest by birth. As, according to the other opinion, the 
pvecious stones, pearls, clothes, ornaments and other effects, 
though inherited from the grandfather, belong to the father 
under the special provisions of the law j so, according to our 
opinion, tho father has power, under the same text, to give 
away such effects, though acquired by his father. There is 
no difference. 

25. But the text of Vishnu (§ 20,) which mentions a gift 
of immovables bestowed through affection, must bo inter- 
preted as relating to property acquired by the father himself 
and given with the consent of his son and the rest : for, by 
the passages [above cited, as well as others not quoted,* viz.] 
“ The father is master of the gems, pearls, &c." (§ 21.) the 
fitness of any other hut immovables for an affectionate gift 
was certain. 

20. As for the alleged disqualification for religious duties 
which arc prescribed by the Veda, and which require for 
their accomplishment the use of wealth, (§ 18) sufficient 
power for such purposes is inferred from the cogency of the 
precept [which enjoins their performance.] 

27. Therefore it is a settled point, that property in the 
paternal or ancestral estate is by birth, [although!] the 

* . 

ANNOTATIONS. 

27. " No gift or sale should be made.”'] The close of the passage is read 
otherwise by Baghmandana : “ The dissipating of the means of support is 
censured vrltti-l6p6 vigarhitah, instead of na ddnan na cha uicrayah. 


* Bdlam-bhattu, 
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father have independent power in the disjposal of effects other 
than immovables, for indispensable acts of duty and for 
purposes prescribed by texts of law, as gifts through affec- 
tion, support of the family, relief from distress, and so forth : 
but he is subject to the control of his sons and the rest, in 
regard to the immovable estate, whether acquired by himself 
or inherited from his father or other predecessor; since it is 
ordained, “Though immovables or bipeds have been acquired 
by a man himself, a gift or sale of them should not be made 
without convening all the sons. They, who are born, and 
they who are yet unbegotten, and they who are still in the 
womb, require the means of support, no gift or sale should, 
therefore, be made/'* 

28. An exception to it follows: “Even a single indi- 
vidual may conclude a donation, mortgage, or sale, of 
immovable property, during a season of distress, for the sake 
of the family, and especially for pious purposes.”! 

29. The meaning of that text is this : while the sons and 
grandsons arc minors, and incapable of giving their consent 
to a gift and the like ; or while brothers are so and continue 
unseparated \ even one person, who is capable, may conclude 
a gift, hypothecation, or sale, of immovable property, it a 
calamity affecting the whole family require it, or the support 
of the family render it necessary, or indispensable duties, such 
as the obsequies of the father or the like, make it unavoid- 
able. 

30. The following passage “ Separated kinsmen, as those 
who are unseparated, are equal in respect of immovables ; for 
one has not power over the whole, to make a gift, sale or 
mortgage must be thus interpreted : ‘ among unseparated 


* Yydsa, aa cited in other compilations, 
t VrtwpitL cited in the JMctra&e. ? Vrlho^h »dtcd in the Rdndcara. 
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power over mov- 
ables ; and is con- 
trolled in r aspect 
of immovables : as 
shown by passages 
of law, 


28. A further 
text authoi izes 
side &c. by a 
single owner, 


29. Explana- 
tion of the text. 


30. Another 
passage expound- 
ed, ^ 

J/l w t/u r/i -Vi 
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Consont of se- 
parated kinsmen 
tends to the faci- 
lity of the transac- 
tion ; 


31. Like the 
consent of towns- 
men &c required 
by another text.. 


32. Gift of gold 
and water as^imi' 
latcs the sale to a 
gift of land, 


* kinsmen, the consent of all i3 indispensably requisite, because 
f no one is fully empowered to make an alienation, since the 

* estate is in common but, among 1 separated kindred, the 
consent of all tends to the facility of the transaction, by 
obviating any future doubt, whether they be separate or 
united : it is not rcqn’rcd, on account of any want of sufll. 
cient power, in the single owner , and the transaction is con- 
sequently valid even without the consent of separated kins, 
men. 


31. In the text, which expresses, that ” Land passes bv 
six formalities ; by consent of townsmen, of kinsmen, of 
neighbours, and of heirs, and by gift of gold and of water 
consent of townsmen is required for the publicity of the trans- 
action, since it is provided, that “ Acceptance of a gift, 
especially of land, should be public :”f but the contract is not 
invalid without their consent. The approbation of neigh- 
bours serves to obviate any dispute concerning the boundary. 
The use of the consent of kinsmen and of heirs has been ex- 
plained. 

32. By gift of gold and of water,] Since the sale of 
immovables is forbidden ( f; In regard to the immovable 
estate, sale is not allowed ; it may bo mortgaged by consent 
of parties interested;”!) and since donation is praised ( ff Doth 
lie who ac^pts land, and he who gives it, are performers of a 
holy deed, and shall go to a region of bliss ,”||) if a sale must 
be made, it should be conducted, for the transfer of immov- 
able property, in the form of a gift, delivering with it gold 
and water [to ratify the donation.] 


* Tlie author of this passage ia not named, 
t This passage also is anonymous. 
t The origin of this quotation likewise has not been found. 
II Jinthmc’Vai verio punttuu 
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33. In respect of the right by birth, to the estate pater- 
nal or ancestral, we shall mention a distinction under a subse- 
quent text. (Section 5 § 3.) 


Section II. 

Partition equable or unequal. — Four periods of Partition,— Pro* 
vision for wives. — Exclusion of a son who has a 

competence. 

1. At what time, by whom, and how, partition may be 
made, will be next considered. Explaining those points, the 
author says, 

CXIV. “ When the father makes a partition, let 
“ him separate his sons [from himself] at his pleasure, 
“ and either [dismiss] the eldest with the best share, 
“ or [if he choose] all may be equal sharers.”* 

2. When a father wishes to make a partition, he may at 
his pleasure separate his children from himself, whether one, 
two or more sons. 

3. No rule being suggested (for the will is unrestrained,) 
the author adds, by way of restriction, “ he may separate 
“ (for this term is again understood) the eldest with the best 
“ share," the middlemost with a middle share, and the 
youngest with the worst shave. 


ANNOTATIONS. 

2. Separate his children.^ Make them distinct and several by giving to 
them shares of the inheritance. — llalam-bhatla. 
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_ 33. A distinc- 
tion regarding tho 
right by birth will 
be noticed (Sect. 
fi§ 3.) 


1. Othor topics 
resumed. 


Text of YojmjH- 
mlcya. 


2. Exposition 
of the passage. 


3. Distribution 
by the father may 
be unequal. 


* Ytijnyawalcya, 2. 111. 
Cl (1 
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4, Menu tl es- 
cribes this distii- 
bution. 


5. Explanation 
of the close of the 
former text. 


6. 'I in. estate 
must have been 
acquired by him : 
else the lights are 
equal. 


7. Four periods 
of partition : lfat, 
by the father’s 
desire ; 2d, on his 
reeling from 
'worldly affairs ; 


4. This distribution of best and other portions is pro* 
pounded by Menu. “ The portion deducted for the eldest is 
the twentieth part of the heritage, with the best of all the 
chattels ; for the middlemost, half of that ; for the youngest, 
a quarter of it.”* 

5. The term “ cither” (§ 1) is relative to the subsequent 
alternative <f or all may bo equal sharers.” That is, all, 
namely the eldest and the rest, should be made partakers of 
equal portions. 

6. This unequal distribution supposes property by himself 
acquired. But, if the wealth descended to him from his 
father, an unequal partition at his pleasure is not proper : for 
equal ownership will be declared. 

7. One period of partition is when the father desres 
separation, as expressed in the text u When the hither makes 
a partition.” (§ 1) Another period is while the father lives, 
but is indifferent to wealth and disinclined to pleasure, and 


ANNOTATIONS. 

7. One period of partition is when the father desires separation.] There 
are four periods of partition. One is, while the father lives, if ho desire 
partition. Another is, when the mother ceases to be capable of bearing hsue, 
and the father is not desirous of sexual intercourse and is indifferent to wealth; 
if his sons then require partition, though he do not wish it. Again another 
period is, while the mother is yet capable of bearing issue, and the father, 
though not consenting to partition, is old, or addicted to vicious courses, oi 
afflicted with an incurable disease ; if the sons then desire partition. The last 
period is, after the decease of the father. — ] Is tecs war a in the Madana-Pdrijtila. 

There are four periods of partition in the caso of wealth acquired by the 
father. — Vtsiicswura in the SubotTkini, 

Four periods of partition among sons have been stated by the author 
( Yijnydtte&ivara,) which are compendiously exhibited in u twofold division hy 


* Menu , 9, 112. Vide infra. Sect. 3, § 3. 
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the mother is incapable of bearing more sons ; at which 
time a partition is admissible, at the option of sons, 
against the father's wish: as is shown by Nareda , who 
premises partition subsequent to the demise of both parents 
(“Let sons regularly divide the wealth when the father 
is dead ;”*) and adds “ Or when the mother is past child- 
bearing and the sisters are married, or when the father’s 
sensual passions are extinguished/'t Here the words “ lot 
sons regularly divide the wealth" arc understood. Gautama 
likewise, having said u After the demise of the father, let 
sons share his estate states a second period, “ Or when 
the mother is past child-bearing ;”[[ and a third, “While the 


ANNOTATIONS. 

the contemplative saint ( Ydjnyawdcya .) Here, three cases may occur under 
that of distribution during the life of the father : viz, with, or without, his 
desire for separation : the case of his not desiring it being also twofold ; viz:. 
3bt, when the mother has ceased to be capable of bearing children and the 
father is disinclined to pleasure &c. 2d, when the mother is not incapable of 
bearing issue, but the father is disqualified by vicious habits or the like.— 
SMl'kini* 

The doctrine of the eastern writers [Jiinula-vdhana who maintain, that 
two periods ouly arc admissible, the volition of the father and his demise, and 
not any third period ; § and that the text, relative to the mother’s incapacity 
for hearing more issue, regards the estate of the paternal grandfather or other 
ancestor ; is refuted . — fidlam lhatla. 

We hold, that while the father survives and is worthy of retaining uncuu' 
trolled power, his will alone is the cause of partition. If lie he unworthy of 
such power, in consequence of degradation, or of retirement from the world, or 
the like, the son’s will is likewise a cause of partition. But, in the case of liis 
demise, the successor’s own choice is of course the reason. By this mode, l lie 
periods are three. Else there must be great confusion, in the uncertainty of 
subject and accident, if many reasons, as extinction of worldly propensities 
and so forth, must be established collectively and alternatively. Thus the 
mention of certain reasons in some texts, and the omission of them in otnero, 


* Nureda, 13 . 2 . 

( Qemtma, 28. 2. 


f Niircda, 13, 3. 


J Gau’amct, 28. 1* 


.See J ‘m \ta-mhana, C, 1, § li. 
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4th, on account 
of Ilia disqualified, 
tion : a a stated by 
(S ane'ha. 


8. Provision for 
wives. 

\ 

Text of Yujnyct- 
Walcya, 


9. Exposition 
of it. The v\ife 
shares like a son. 


ciup. i # 


father lives, if he desire separation.”* So, whilo the mother 
is capable of bearing more issue, a partition is admissible by 
the choice of the sons, though the father be unwilling, if h e 
be addicted to vice or afflicted with a lasting disease. That 
Sanc’ha declares : “ Partition of inheritance takes place with- 
out the father’s wish, if he be old, disturbed in intellect, or 
diseased.”! 


8. Two sorts of partition at tbe pleasure of the father 
have been stated ; namely, equal and unequal. The author 
adds a particular rule in the case of equal partition ; 

CXV. “If lie make the allotments equal, his 
'* wives, to whom no separate property has been given 
“by the husband or the father-in-law, must be render- 
ed partakers of like portions/’ J 

9. When the father, by bis own choice, makes all bis sons 
partakers of equal portions, his wives, to whom peculiar pro- 


ANNOTATIONS. 

arc suitable : for the extinction of tbe temporal affections, and the other as- 
signed reasons, indicate the single circumstance of the father’s want of un- 
controlled power ; since it is easy to establish that single foundation of the texts, 
— Veeramitrodaya . 

When the father's passions are extinguished.] Jimtita+vdhana's reading of 
the passage is different : and there are other variations of this text.— See note 
on JimtUa-vdhana, Ch. 1. § 33. 

Partition of inheritance takes place without the father's wish.] A text of a 
contrary import is cited from the same author, by Jimtita-vdhana ,— See note 
on Jimfiia-vdhana, Ch. 1. § 43. 

9. The author subsequently directs half a share.] This and the passage 
cited may be supposed to bear reference to a passage which occurs near the 


* Cautama, 28. 2. 

t Cited as a passage of Ildrita in the Vyavahtirainayitc' h<u 
t Ydjnyawalcya , 2, 115* 
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sect. ii. PARTITION EQUABLE OR UNEQUAL, &c. 

pcrty had not been given by tbeir husband or by their father- 
in-law, must be made participant of shares equal to those of 
sons. But, if separate property have been given to a woman, 
the author subsequently directs half a share to be allotted to 
her : “ Or if any had been given, let him assign the half.”* # 

10. But, if he give the superior allotment to the eldest son, lo. Excepting 

and distribute similar unequal shares to the rest, his wives do the Bret bom &c. 

not take such portions, but receive equal shares of the ag- omamtnte^^ml 

srcffatc from which the son’s deductions have been subtract- tI ! e household fur- 
° ° _ _ _ niture, 

ed, besides their own appropriate deductions specified by 
Apastamla : “ The furniture in the house and her ornaments 
are the wife’s [property].”! 

11. To the alternative before stated (§ 1) the author pro- 11. A trifle 

may be given to a 

pounds an exception I son who needs 

not a full share. 

CXVI. “ The separation of one, who is able Text of Ydjmja, 
“ to support himself and is not desirous of partici- wdcya ' 

“ pation, may be completed by giving him some 
“ trifle.”! 

12. To one who is himself able to earn wealth, and who 12 . Interpret, 
is not desirous of sharing his father’s goods, any thing what- 
soever, though not valuable, may be given, and the se- 


AN NO TAT IONS. . 

close of the head of inheritance (Cli. 2. Sect, 11. § 34) : but the quotation is 
not exact, and the text relates to a different subject. 

10. The furniture in the home $c.] The chairs, and the earthen and stone 
utensils, and the ornaments worn by her, are the wifes deducted allotment. 
— IlaradattaW says the furniture, ns well as the car, is the fathers ; and the 
ornaments are the wife’s.— fialcnn-bhatta* 


* Vide infra. C. 2. Sect. 11. § 31. 
+ Yaj»y<xmlcya } 2. 11G. 


•J- Vide infra. Sect. 3. § <3. 

|| The scholiast of Gautama . 
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chap. r. 


13. An illegally 
partial distribu- 
tion is improper 


Text of Ytijiiya* 
walcya, 


14. Explana* 
tion of the passage. 


Confirmed by a 
quotation from 
Ndireda , 


paration or division may be thus completed by the father ; so 
that the children, or other heirs, of that son, may have no 
future claim of inheritance. 

13. The distribution of greater and less shares has been 
shown (§1). To forbid, in such case, an unequal partition 
made in any other mode than that which renders the dis- 
tribution uneven by means of deductions, such as are directed 
by the law, the author adds — 

CXVIff. “ A legal distribution, made by the 
“ father among sons separated with greater or less 
*' shares, is pronounced valid.”* 

14. When the distribution of more or loss among sons 
separated by an unequal partition is legal, or such as ordained 
by the law ; then that division, made by the father, is 
completely made, and cannot be afterwards set aside : as is 
declared by Menu and the rest. Else it fails, though made 
by the father. Such is the moaning ; and in like manner, 
NdreJa declares “ A father, who is afilicted with disease, or 
influenced by wrath, or whose mind is engrossed by a 
beloved object, or who acts otherwise than the law permits, 
has no power in the distribution of the estatc.”f 


ANNOTATIONS. 

13. hi avi/ other mode.] The commentator Itdlam lkafia prefers another 
reading, a yat'hdsdstm 1 not according to law 1 instead of anyat'hi 4 in any 
other mode. 1 


* Ydjuyaumlcya, 2. ll(Jd, f Ndrcda, 13. 10*. 
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sect. m. PARTITION aftee the FATHER’S DECEASE. 


Section III. 

Partition after the Father’s decease, 

], The author next propounds another period of partition, 1. Distribution 

.... i , . . .. , amoiirr brothers 

other persons as making it, and a rule respecting the mode, should be enable; 


i c 
<( 


CXVII. “ Let sons divide equally both the 
effects and the debts, after [the demise of] their two 
parents.”* 


By the text of 
Yajnyawalcytx. 


2, After their two parents.] After the demise of the 2. Intorpreu- 
falher and mother : here the period of the distribution is of tllu pas ' 
shown. The sons.] The persons, who make the distribution, 
are thus indicated. Equably.] A rule respecting the mode 
is by this declared : in equal shares only should they divide 
the effects and debts. 


3 But Menu, having premised f partition after the death 3. Objection to 

. - . the restriction of 

of the hither and the mother, f find having declared lhe equal shares jsinco 

eldest brother may take the patrimony entire, and the rest TSoiS 

may live under him as under their father;”]: has exhibited a b y Meim - 

distribution with deductions, among brethren separating 

after the death of their father and mother : “ The portion 

deducted for the eldest is the twentieth part of the heritage 

with the best of all tbc chattels ; lor the middlemost , half of 

that; for the youngest, a quarter of it ”|| The twentieth 

part of the whole amount of the property [to he divided, §] 

and the best of all the chattels, must be given (by way ot 

deduction^] to the eldest; half of that, or a fortieth part, and 

a middlin'* chattel, should he allotted to the middlemost ; 

and a quarter of it, or the eightieth part, with the worst 

chattel, to the youngest. He has also directed an unequal 

partition, but without deductions, among brethren separating 


* Ydjmjamalcya , 2. 117. 
II iltm, 9, 112. 


t Menu, 9. 101. 
§ Mhm-lluitla. 


J Menu, 9. 105. 
1 Ibid. 
208.61 
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mitXcsharX. 


cjiap, i, 


4. Answer. TTu> 
equal distribution 
is disused j through 
popular prejudice; 
like tlie slaughter 
of kine. 


after their parents* decease ; allotting two shares to the 
eldest, onc-and-a-half to the next born, and one apiece to 
the younger brothers : tf If a deduction be thus made, let 
equal shares of the residue be allotted : but, if there be no 
deduction, the shares must be distributed in this manner ; 
let the eldest have double share, and the next born a share 
and-a-half, and the younger sons each a share : thus is the 
law settled.*** The author himself f has sanctioned an 
unequal distribution when a division is made during the father’s 
life-time (“ Let him cither dismiss the eldest with the best 
share &c.**J) Hence an unequal partition is admissible in 
every period. How then is a restriction introduced, requiring 
that sons should divide only equal shares ? 

4. The question is thus answered : True, this unequal par- 
tition is found in the sacred ordinances ; but it must not be 
practised, because it is abhorred by the world ; since that is 
forbidden by the maxim “ Practise not that which is legal, 
but is abhorred by the world, [for||] it secures not celestial 
bliss :**§ as the practice [of offering bulls] is shunned, on ac- 
count of popular prejudice, notwithstanding the injunction 
“ Offer to a venerable priest a bull or a large goat j**1f and as 


ANNOTATIONS. 

4. the shying of a cow is for the same reason disused.’] This is a very 
remarkable admission of the former prevalence of a practice, which is now held 
in the greatest abhorrence. 


• Menu, 9. 116 — 117. t Ydjnyawalcya. 

J Vide Sect. 2. § 1. II SubOd'hmi and Bdlam-hhatfa 

§ A passage of Yajnyawalcya, according to the quotation of Mitra Misni 
in the Veeramitrddaya ; but ascribed to Menu in Bdlain-blicitta’s comments 
It has not, however, been found either in Menu's or in Yajnyawalcya s 
stitutes. 

% This also is a passago of Yajnyawalcya, according to Mitra Misra S ( i u0 ‘ 
tation ; but has not been found in the institutes of that author, 

201 



SECT. III. PARTITION ALTER THE FATHER’S DECEASE. 


205 


the slaying of a cow is for the same reason disused, notwith- 
standing the precept “ Slay a barren cow as a victim conse- 
crated to llitra and Varuna.”* 

5. It is expressly declared, “ As the duty of an appoint-* 
ment [to raise up seed to another,] and as the slaying of 
a cow for a victim, arc disused, so is partition with deductions 
[in favour of elder brothers] 

0. Apastamla also, having delivered his own opinion, 
“A father, making a partition in his life-time, should dis- 
tribute the heritage equally among his sons ■” and having 
stated, as the doctrine of some, the eldost’s succession to the 
whole estate (“ Some hold, that the eldest is heir ;”) and hav- 
ing exhibited, as the notion of others, a distribution with de- 
ductions (“ In some countries, the gold, the black kinc, and 
the black produce of the earth, belong to the eldest son , the 
car appertains to the father ; and the furniture in the house 


ANNOTATION’S. 


r>. The iluli/ of an appoint men I.] So the term (nhjhjn-d'hcrma) » here in- 
icvprctcd by the author of tlin Veeraiaitriilmi/x. Cut it is explained in lllo 
Fnlud'hiiii, as intending the injunction of an observation, such as the oil'ciing 
of a bull &e. 

G. In some rnunh'hs the gold «(•<•.] The sense of the text is this * hi 
eti tain countries, the gold, the black Line, the black produce oi earth, ns 
ManhaX and other datk coloured grain, or as black iron, {for so some interpret 
the word :) appertain to the ( Iciest soil ; the car, and the iurniture in the house, 
or utensils such as stools and the like, belong to the father ; ]| the jewels worn 
by her are the wife's, as well as property which she has received from the 
father and other kinsmen. Such lospeetively are the portions of the eldest 
son, of the father, and oflus wife. — Siibbilhuit ; and Ilarcuhiftci cited by hdbut i- 
bho.Ua. 


* A passage of the Veda, as tlm preceding o no is of the , according 

to the remark of the Siibod'hini and Balambha’ta. 
t yniriti-wnfjmha, as cited in the VceramUrdJ/nja. 

J Phaseolus radiatus. II See a different interjiretation, Sect. 2 § 10, 
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It U declared 
obsolete in a pas* 
sage of law. 


O’. Apmlamla, 

after describing an 
nnujiial partition, 
cito'j a passage of 
the lVt/tf, which 
implies au ctpial 
distribution only. 
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7. Unequal di« 
vision should not 
be practised. 


8. Tho mother’s 
peculiar property 
goes to her daugh- 
ters. 


9. Exposition 
of Ydjnyaiccthyas 
text. 


and her ornaments are the wife’s j* as also the property [re. 
ceivcd by her] from kinsmen : so some maintain ;”) has ex. 
pressly forbid it as contrary to the law; and has himself 
explained its inconsistency with the sacred codes : “ It is re- 
corded in scripture, without distinction, that Menu distributed 
his heritage among his sons .” f 

7. Therefore unequal partition, though noticed in codes 
of law, should not be practised, since it is disapproved by the 
world and is contrary to scripture. For this reason, a res- 
trietion is ordained, that brethren should divide only in equal 
shares. 

8. It lias been declared, that sons may part the effects 
after the death of their father and mother. Tho author states 
an exception in regard to the mother’s separate property. 

CXVIIff. “ The daughters share the residue of their 
“ mother’s property, after payment of her debts.” j 

9. Let the daughters divide their mother’s effects remain- 
ing over and above the debts; that is, the residue after the 
discharge of the. debts contracted by, the mother, lienee, the 
purport of the preceding part of the text' is,* that sdffiPflffly 


ANNOTATIONS. 

Among lii.i sow.?.] BMam-lhaita reads pufn'na “son” in tlie singular ; but 
all copies of the Mitacshard and RMd'hini, which have been collated, exhibit 
the term in the plural ( putithhi/ah “ sons ; ’) and so does the 1 ecranili’i'diii", 
quoting this passage from the Mitacshard. 

8. Sons may divide their mother at effects, which are equal to her chits ot 
?£ 3? s.] They may take the goods and must pay the debts. — B&lam-hhattQ* 


* Vide supra. Sect 2. § 10. 

f A passage of the Talitiriya Veda, cited by Apastaml a; as here remarked 
by Bdlam lhatta, 

J Ydjnyawalcyetf 2, 117c*, 
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sect. hi. PARTITION after, the FATHER’S DECEASE. 

divide their mother’s effects, which are equal to her debts or 
less than their amount. 


10. The meaning is this : A debt, incurred by the mother, 
must be discharged by her sons, not by her daughters ; but 
her daughters shall take her property remaining above her 
debts : and this is fit ; for by the maxim “ A male child is 
procreated if the seed predominate, but a female if the woman 
contribute most to the foetus the woman’s property goes to 
her daughters, because portions of her abound in her female 
children ; and the father’s estate goes to his sons, because 
portions of him abound in his male children. 


10. Soiii?, not 
daughters, are to 
discharge the 
mother’s debts : 
but her wealth 
goes to her daugh- 
ters, as the father’s 
devolves on tlw 
sons. 


11. On the subject [of daughters*] a special rule is pro- it. rt goes 
pounded by Gautama: “ A woman’s property goes to her ol^ t0 unprovided 
daughters, unmarried, or unprovided.”]- His meaning is daughter. 

this : if there be competition of married and unmarried 
daughters, the woman’s separate property belongs to such of 
them as are unmarried ; or, among the married, if there be 
competition of endowed and unendowed daughters, it belongs 
exclusively to such as are unendowed : and this term signifies 
‘ destitute of wealth.’ .«*» M.T, «r, ** 

12. In auswer to the question, who takes the sesidue of 12. One failure 
the mother’s goods, after payment of her debts, if there V no y0 cs to her sons, 
daughters ? the author adds— 


ANNOTATIONS. 

11. Unnamed or unprovided.] The text is explained otherwise by Jiinuhi- 
rihnno, (C. 4. Sect. 2. § 13 and 20.) 

Married, and unmarried.] Married signifies espoused ; unmarried, maiden.— 
SuMd'hini. 

Endowed and unendowed.] Endowed signifies supplied with wealth ; un- 
endowed, unfurnished with property . — Ihilam LIuUUi. 


ii u 2 


* Edlam-bhalla. 


f c iaulama, 23. 22. 



268 


MITACSIIARX chap. It 

CXVIIi. “ And ilie issue succeeds in their de- 
“ fault.”* 

13. Interprets 13. On failure of daughters, that is. if there he none, the 
turn of the text of „ , „ . , „ , „ , 

l’djii'jawah'gq, son, or other male ollspring, shall take the goods. This, 

which was right under the first part of the text (“ Let 

sons divide equally both the effects and the debts ;”f) is 

here expressly declared for the sake of greater perspicuity. 


Section IV. 

Effects not liable to Partition. 

1. The author explains what may not be divided— 

CXVIII. “ Whatever else is acquired hy the co- 
“ parcener himself, without detriment to the father’s 
“ estate, as a present from a friend, or a gift at nuptials, 
“ does not appertain to the coheirs.” 

CXIX. “ Nor shall he, who recovers hereditary pro- 

“ parceners: nor what has been gained hy science.”]: 

2 T. .-portion ”• That, which had been acquired by the coparcener liirn- 
on\tjiii/aml>'ja/s gc ]f without any detriment to the goods of his father or 
mother ; or which has been received by him from a friend, or 
obtained by marriage, shall not appertain to the coheirs or 
brethren. Any property, which had descended in succession 
from ancestors, and had been seized by others, and remained 
unrecovered by the father and the rest through inability or for 
any other cause, lie, among the sous, who recovers it with 
the acquiescence of the rest, shall not give up to the brethren 

* Ytijugaicalcya, 2 1174. t Vide § 1, * YrlJiiyamhja, 2. 113— 
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sect. IV. EFFECTS NOT LIABLE TO PARTITION. 

or other coheirs : the person recovering it shall take such 
property. 

3. If it be land, he takes the fourth part, and the remain- 
der is equally shared among all the brethren. So Sanc'ha 
ordains “ Land, [inherited] in regular succession, but which 
had been formerly lost and which a single [heir] shall re- 
cover solely by his own labour, the rest may divide accord- 
ing to their due allotments, having first given him a fourth 
part.” 

4. In regular succession.] Here the word “ inherited” 
must be understood. 

5. He need not give up to the coheirs, what has been 
gained by him, through science, by reading the scriptures 
or by expounding their meaning : the acquirer shall retain 
such gains. 

6. Here the phrase cf any thing acquired by himself, with- 
out detriment to the father's estate,” must be every where 
understood : and it is thus connected witli each member of the 
sentence ; what is obtained from a friend, without detriment 
to the paternal estate ; what is received in marriage, without 
waste of the patrimony ; what is redeemed, of the hereditary 
estate, without expenditure of ancestral property ; what is 
gained by science, without use of the father's goods. Con- 
sequently, what is obtained from a friend, as the return of 


ANNOTATIONS. 

4. Inherited Must he understood .] The author supplies the deficiency in 
the text cited by him. The words “ in succession" are in the text ; “ inherit- 
ed" must be understood to complete the sense. — S ubodhini, 
f>. Aitt/ thing acquired by himself. J Here, according to Bdlanx-bhaHa $ 
loin ark, either a different reading is proposed ( cinchit tor any at,) or an inter- 
pretation of the words of the text, “ whatever else ( any at/’ being explained 
(cinchit) ‘ any thing.* 


3. Sanc'ha di- 
rects, that, if land 
be recovered by 
one coheir, he 
shall have a quar- 
ter of it. 


4. A word sup< 
plied in the text. 


5. The close 
of the passage of 
Vd j nyaw ut cya, 
(§ 1.) explained. 


0. The acqui- 
sition must have 
been made with- 
out charge to the 
patrimony. 
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MITACSIIARl 


chap. r. 


an obligation conferred at tbe charge of the patrimony ; what 
is received at a marriage concluded in the form termed Aura 
or the like ; what is recovered, of the hereditary estate, by 
the expenditure of the father's goods ; what is earned by 
science acquired at the expense of ancestral wealth ; all that 
must be shared with the whole of the brethren and with the 
father. 


7. And acqui- 
sitions so made, 
but not included 
in the enumerated 
sorts, arc divisible. 


7. Thus, since the phrase " without detrimeut to the 
father's estate" is in every place understood ; what is ob- 
tained by simple acceptance, without waste of the patrimony, 
is liable to partition. But, if that were not understood with 
every member of the text, presents from a friend, a dowry 
received at a marriage, and other particular acquisitions, need 
not have been specified. 


ANNOTATIONS. 

It is connected with every other member of the sentence.] More is implied ; 
for the satno phrase is understood in every instance, stated in other codes, of 
acquisitions exempt from partition. — Sabod* ItinL 

hi the form termed Asura.J For, at such a marriage, wealth is received 
from the bridegroom by the father or kinsmen of the bride.— o. 31. 

7. Thus since the phrase <£.*<?.] A different reading is noticed by BaUm* 
Ihatta “ Not thus na tailed instead of “ Thus” tat'kd . It is taken as a dis- 
tinct sentence ; and is explained as intimating, that, on the other hand, ami- 
cable gifts and tho like, acquired without detriment to the patrimony, are not 
liable to partition. According to this reading and interpretation, that short 
sentence belongs to the preceding paragraph. 

In the following sentence there seems to be another difference of reading, 
in the phrase “ without waste (or with waste) of the patrimony.” But the 
reading, which is countenanced by tho exposition given in the SubOdldni } bus 
been preferred. 

Since the phrase “ without detriment to the father's estate."] Since that por- 
tion of the text is applicable to amicable gifts and other acquisitions which arc 
specified as exempt from partition, therefore, as those acquisitions made at the 
charge of the patrimony are liable to be shared, so any thing obtained by 
mere acceptance, not being iu eluded among such acquisitions, must be subject 
to partition, though procured without use of the paternal goodn.~*-£uWtf^ifli- 
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S, But, it is alleged, the enumeration of amicable gifts 
and similar acquisitions is pertinent, as showing, that such 
gains are exempt from partition, though obtained at the 
expense of the patrimony. Were it so, this would be 
inconsistent with the received practice of unerring persons, 
an d would contradict a passage of Ndrcda : “ lie, who main- 
tains the family of a brother studying science, shall take, be 
lie ever so ignorant, a share of the wealth gained by science.”* 
Moreover the definition of wealth, not participate, which 
is gained by learning, is so propounded by Cahjayana : 
(t Wealth, gained through science which was acrpiircd from 
a stranger while receiving a foreign maintenance, is termed 
acquisition through learning.” 

9. Thus, if the phrase ,c without detriment to the father’s 
estate,” be taken as a separate sentence, any thing obtained 
by mere acceptance would be exempt from partition, contrary 
to established practice. 

10. This [condition, that the acquisition he without de- 
triment to the patrimony,!] is made evident by Menu : 
“ What a brother has acquired by his labour, without using 


8. An objection 
refuted. 


Passages of Hi are* 
da. 


and Cafydyam, 
on the gains of 
science. 


9. It is a con- 
dition in the ex- 
emption, that the 
gain be without 
loss to the patri- 
mony, 

10. This is cor- 
roborated by a 
passage of Mcait, 


ANNOTATIONS. 

8. A s showing that such gains arc ermptfrm partition.) A difference in 
liie reading of this passage, Ihajijahcdl (in the ablative ca«e) instead of Ihdji/at- 
vnhja (in tlio dative), is mentioned by lialam-bhatla ; but he makes no differ- 
«nee in the interpretation. 

Would contradict a passage of Ndrcda.] Since the support of the family is 
there stated as a reason for partaking of the property, the right of participation 
in the gains of scienco is founded on a special cause ; and is not a natural 
consequence of relation as a brother : and the gains of science arc not naturally 
liable to partition, and are therefore mentioned as excepted fiotn disti ibution. 


* Ndrcda, 13 . 10 . 


f Subod'hifti* 
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11. Exposition 
of the text. 

12. An objec- 
tion stated. 


13. An errone- 
ous solution of it 
quoted. 


14. Refutation 
of it and solution of 
the difficulty. 


15. Another 
solution proposed. 


o 


chap, x, 


the patrimony, he need not give up to the coheirs; nor what 
has been gained by science.”* 


11. By labour] by science, war or the like. 

IS. Is it not unnecessary to declare, that effects obtained 
as presents from friends, and other similar acquisitions made 
without using the patrimony, are exempt from partition : 
since there was no ground for supposing a parlitiou of them ? 
That what is acquired, belongs to the acquirer, and to no 
other person, is well known : but a denial implies the possible 
supposition of the contrary. 


13. Here a certain writer thus states grounds for suppos. 
ing a partition. By interpreting the text, “ After the death 
of the father, if the eldest brother acquire any wealth, a share 
of that belongs to the younger brothers j provided they have 
duly cultivated science ;”f iu this manner, f if the eldest, 
youngest or middlemost, acquire property before or after the 
death of the father, a share shall accrue to the rest, whether 
younger or elder grounds do exist for supposing friendly 
presents and the like to be liable to partition, whether or nut 
the father be living : that is accordingly denied. 

11-. The argument is erroneous: since there is not here 
a denial of what might be supposed ; but the text is a recital 
of that which was demonstratively true : for most texts, cited 
under this head, are mere recitals of that which is notorious 
to the world. 


13. Or you may bo satisfied with considering' it as an 
exception to what is suggested by another passage, (t All the 
brethren shall be equal sharers of that which is acquired ly 


# Menu, 0 . 208. The close of this j passage is read differently by CuU /lC({ ‘ 
bliaitct , Jim'uta-vdhana, &c ( — See J tmiUa-vahana, Ch, 9, Sect. 1, § 3. 

t Menu, 9, 204. 
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them in concert and it is therefore a mere error to deduce 
the suggestion from an indefinite import of the word " eldest” 
in the text before cited (§ 13.) That passage must be inter- 
preted as an exception to the general doctrine, deduced from 
texts concerning friendly gifts and the rest, that they are 
exempt from partition, both before the father’s death and 
after his demise. 

16. Other things exempt from partition, have been 
enumerated by Menu; “Clothes, vehicles, ornaments, 
prepared food, women, sacrifices and pious acts, as well as the 
common way, are declared not liable to distribution.”! 

17. Clothes, which have been worn, must not be divided. 
What is used by each person, belongs exclusively to liim ; 
and what bad been worn by the father, must be given by 
brethren parting after the father’s decease, to the person who 
partakes of food at his obsequies : as directed by VfJmpatl ; 
“ The clothes and ornaments, the bed and similar furniture, 
appertaining to tlie father, as well as his vehicle and the like, 
should be given, after perfuming them with fragrant drugs 
and wreaths of flowers, to the person who partakes of the 
funeral repast.” But new clothes are subject to distribution. 

18. Vehicles] The carriages, as horses, litters or the like. 
Here also, that, on which each person rides, belongs exclu- 
sively to him. But the father’s must bo disposed of as 


1 *>. 'Menu enflfe 
merates oilier 
things exempted. 


1 7. Exposition 
of the text. *The 
nppai el of tho bre- 
thren is retained 
by them. Tho 
father's apparel ia 
given away at his 
obsequies. A pas- 
sage of BrXha&pali 
confirms this. 
New clothas may 
bo distributed. 


IS. Soofvehi* 
cles. Cattle may bo 
distributed in somo 
cases, li fe’ - ' they 


ANNOTATIONS. 

18. The number being unequal . ] Inequality here signifies insufficiency for 
shares ; not imparity of number. And this is fit. Suppose three horses and 
three sons : since the number is adequate to the allotment of shares, the horses 
may bo divided. Suppose four horses and either three or five sons : siuee tho 
horses do not answer to the number of coheirs, and cannot be distributed into 


* VrllmpcUi cited iu the Rclnacara. 

I I 


f Menu, 0. 219* 
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brother^- 1 coiffolm^ < ^ 1 ’ cc ^ rc o ai ’d his clothes. If the horses or the like 
to a passage be numerous, they must be distributed among coheirs who 
live by the sale of them. If they cannot be divided, the 
number being unequal , they belong to the eldest brother : as 
ordained by Menu ; “ Lot them never divide a single goat or 
sheep, or a single beast with unelovcu hoofs : a single goal 
or sheep belongs to the first born.”* 


1 P. Ornaments 
ikewiso belong to , 
the wearer, under hlS. 
the text ot Menu, 
Unworn orna- 
mentsmay be shar- 
ed. 


19. The ornaments worn by each person arc exclusively 
But what has not been used, is common and liable to 
partition. “ Such ornaments, as are worn by women during 
the life of their husband, the heirs of the husband shall not 
divide among themselves : they, who do so, are degraded 
from their tribe/’ f It appears from the condition hero 
specified (“ such ornaments as are worn,”) that those, which 
arc not worn, may he divided. 


20, Prepared 20. Prepared food, as boiled rice, sweet cakes and the 
Burned. 8 10 CIJU ' hke, must be similarly exempted from partition. Such food 
is to be consumed according to circumstances. 


21. A well is 21. Water, or a reservoir of it, as a well or the like, 
turrit being unequal [to the allotment of shares,] must not be 

distributed by means of the value; but is to be used [by the 
coheirs] by turns. 


ANNOTATIONS. 

rdiarcs in their kind, and since a distribution by moan*! of the value is for- 
bidden, and the cattle ia directed to be given to the eldest brother, the horsp 
may be divided so far as they are adequate to the sharos, and the surplus shall 
be given to the eldest, Throughout this title, imparity must be so understood, 
— StiboXJuni . 

21. Being unequal,] It Is thus hinted, that, if the number be adequate 
partition takes place.— Bolm-lltaHa, 


* Menu, 0, lit?. 

m 
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22. The women or female slaves, being unequal [in 22. Tom a la 
number, to the shares,] must not be divided by tbe value, wir ^ forHiJh Jr« 
but should be employed in labour [for the coheirs] alternate- concuti'uesareiiot 
]y. But women (adulteresses or others) kept in concubinage t0 to sluued. 
by the father, must not be shared by the sons, though eijnal 
in number : for the text of Gautama forbids it. “ No parti- Gautama fortiJa 
tlou is allowed in the case of women connected [with the 
father or with one of the coheirs]/ ”* 


23. The term yogacsMma is a conjunctive compound resolv- 
able into yoga and eshema. By the word yoga is signified a cause 
of obtaining something not already obtained : that is, a sacri- 
ficial act to be performed with fire consecrated according to the 
1't‘tU and the law. By the term eshana is denoted an auspicious 
act which becomes the means of conservation of what has been 
obtained : such is the making of a pool or a garden, or 
tbe giving of alms elsewhere than at the altar. Both these, 
though appertaining to the father, or though accomplished 
at the charge of the patrimony, arc indivisible; as Luugncshi, ■ 
declares. “The learned have named a conservatory act 


. 23. Interpreta- 
tion of Y( <i/d micl 
Cshnna Siicriricea 
and pious acta, ia 
the text before 
cited I ( >.) 


edema, and a sacrificial one yoga j both arc pronounced 
indivisible : and so arc the bed and the chair. 


21,. Some hold, that by the compound term yoga-nMma, in- 

those, who effect sacrificial and conservatory acts {yoga and tin, same term. 
ethmaj, arc intended, as the king’s counsellors, the stipeu- 


AN NOTATIONS. 

22. « Women corned cd."\ Enjoyed, or kept ia concubinagc.-SaW \T„u. 
Fcmahi slaves, being taken for enjoyment by any one of tbe brethren or 
■ oheirs, belong exclusively to him — Rarculatki on Gautama, 

21. .Some hold.] The interpretation, given by Mcd'hdlU'hi and the 
(-'uljmlant, is staled. — Bdlant-hhuha. 


* Gautama, 2S. -15. 

i i 8 
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25. The com- 
mon way is in- 
divisible. 


A text of 
Usancis, concern- 
ing land, is res- 
tricted to the case 
inf, iloi* sons; 
like a passage of 
Yrihaspati, 


27. A term in 
the text explain- 
ed. 


28. In general 
the father's dona- 
tions to his sons 
are not divisible. 


chap. I, 

diary priests, and the rest. Others say, weapons, cowtails 
parasols, shoes and similar things are meant. 

25. The common way, or road of ingress and egress 
to and from the house, garden, or the like, is also indivisi- 
ble. 


26. The exclusion of land from partition, as stated by 
TJsanas, ( <f Sacrificial gains, land, written documents, pre- 
pared food, water, and women, are indivisible among kinsmen 
even to the thousandth degree ;”) bears reference to sons of 
a Brahnana by women of the military and other inferior 
tribes: for it is ordained [by Bnhaspati:) “ Land, obtained 
by acceptance of donation, must not be given to the son of 
a Cshatriya or other wife of inferior tribe : even though bis 
father give it to him, the son of the Bmhmani may resume 
it, when-his father is dead/’* 

27. Sacrificial gains] acquired by officiating at religious 
ceremonies. 

2S. What is obtained through the father’s favour, will 
be subsequently declared exempt from partition.! The sup- 
position, that any thing, acquired by transgressing restric- 
tions regarding the mode of acquisition, is indivisible, has 
been already refuted.]; 


29. The acquir- 
er has a doublo 
share if the patri- 


29. It is settled, that whatever is acquired at the charge 
of the patrimony, is subject to partition. But the acquirer 


ANNOTATIONS. 

29. lie , amony them .] Among the brethren. — SubCd'hinL 


* This is a passage of Vrihaspati, according to the remark of 
lhatta ; and it is cited as such by Jtinuta-vdhana, C. 9 , § 19. 
t Suet. 6. § 13—16. * Sect. 1. § 1& 
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sect. v. EQUAL RIGHTS OF FATHER AND SON &c. 

Bhall, in such a case, have a double share, by the text of mony have been 
f'amU’ha. “ He, among them, who has made an acquisi- 
tion, may take a double portion of it."* 

30. The author propounds an exception to that maxim. 30. Not how. 

ever, where the 

CXX. “ But, if the common stock be improved, an improved, 
equal division is ordained.”f 

31. Among unseparated brethren, if the common stock 31. Exposition 
be improved or augmented by any one of them, through %rijnywllcya. ^ 
agriculture, commerce or similar means, an equal distribution 
nevertheless takes place ; and a double share is not allotted 

to the acquirer. 


Section V. 

Equal rights of Father and Son in property ancestral. 

1. The distribution of the paternal estate among sons has 3. Grandson a 

, , , , . ■ , i share tiio allot. 

been shown ; the author next propounds a special rule con- , I1L>n t w hich their 
cerning the division of the grandfather’s effects by grandsons. ^j S ^ ve ^j 101 

CXX«, “ Among grandsons by different fathers, 

“ the allotment of shares is according to the fathers ”1 


ANNOTATIONS. 

1. Grandsons ly different fathers.] Children of distinct fathers ; meaning 
Sons of Lrothers. Another reading also occurs : pramUa-pilricdui'm “ wnoso 
fathers aro deceased/' instead of (tHeca'jiitricandni 11 whose fathers arc differ, 
eut. ” — $ ub 6d y hint. 

Bdlam bhafta notices another variation of the reading, but with disapproba- 
tion ; aiiSt'apilnjacdnam. It intends the same moaning, though inaccurately 
expressed. 


* YasisWia, 17. 21, t Yujayamlcya, 2. 120, 

Ydjnyamhya, 2. 120a, 


- 1 * 
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2. Exposition 
of YrijnycLWJLlcya's 
text. 


3 The right oC 

father and son in 

>.a 


2. Although grandsons have by birth a right in the grand- 
father’s estate, equally with sons ; still the distribution of the 
grandfather’s property must bo adjusted through their fathers, 
and not with reference to themselves. The meaning here 
expressed is this: if unseparated brothers die, leaving male 
issue i and the number of sons be unequal, one having two 
sons, another three, and a third four j the two receive a 
single share in right of their father, the other three take one 
share appertaining to their father, and the remaining four 
similarly obtain one share duo to their father. So, if some 
of the sons he living and some have died leaving male issue ; 
the same method should he observed : the surviving sous 
take their own allotments, and the sons of their deceased 
brothers receive the shares of their own fathers respectively. 
Such is the adjustment proscribed by the text. 

3. If the father be alive, and separate from the grand- 
father, or if lie have no brothers, a partition of the grand- 


ANNOTATION'S. 

3. If he he deceased ,] A variation in the reading and punctuation of tin? 
passage is noticed by /JdhiuMatta : ‘ vibhago riudi d'h iyamdnO ; action 
[ufrlU) Hi dja-cal pane! yuctatv'fitf (instead of rilhar/u n'dsd ; ad'hnijaiiKutc 
pttari pitritd tj’c.) “ partition would not take place, if lie be living, since it is 
directed that shares shall be allotted iu right of the father, if lie be deceased. ’ 
To obviate this doubt the author says. J If the father be alivo, and separated 
from his own father, or if, being an only son with no brothers to participate with 
him, lie he alive and not separated from his own father ; then, since in the iiist 
mentioned case he is separate, no participation of the graudson’s own father, m 
the grandfather’s estate, can he supposed, and therefore, as well as because he 
is surviving, the grandson cannot bo supposed entitled to sliaic the graiur 
father’s property, since the intermediate person obstructs liia title : and, in 
the second case, although the grandson’s own father have pretensions to H'O 
property, since he is not separated, still the participation of the grandson in his 
grandfathers estate cannot be supposed, for his own father is living : hence 
no partition of the grandfather’s effects, with the grandson whose father is living 
can take place in any circumstances, Or, admitting that such partition 
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father’s estate with the grandson would not take place ; siuce 
it has keen directed, that shares shall he allotted, in right of 
the father, if he ho deceased : or, admitting partition to take 
place, it would he made according to the pleasure of the 
father, like a distribution of his own acquisitions : to obviate 
this doubt the author says ; 

CXXI. “ For the ownership of father and son is 
“the same in land, which was acquired by the grand- 
father, or in a corrody, or in chattels [which 
“ belonged to him.”]* 

4. Laud] a rice field or other ground. A corrody] So 
many leaves receivable from a plantation of betle pepper, 
or so many nuts from an orchard of areca. Chattels] gold, 
silver, or other movables. 

5. In such property, which was acquired by the paternal 
grandfather, through acceptance of gifts, or by conquest or 
other means [as commerce, agriculture, or service, f] the 
ownership of father and son is notorious : and therefore 
partition does take place. For, or because, the right is equal, 


ANNOTATIONS. 

imy be made, because he lias a right by birth ; still, as the lather’s supc* 
utility is apparent, (since a dibit ibution by allotment to Lim is directed, 
v.Ikmi lie is deceased; and that is more assuredly requisite, if lie be living :) 
it follow**, that pat tit ion takes place by the father 1 s choice and that a double 
frk;iic belongs to him,— ulod' hi at, 

L>r the ownership of father ctnd The Cal pcttcn'ii aud Apardrcrt read 

“The ownership of both father and soiT' instead of “ For the ownership of 
father and son cMbiatyoh instead of chaiva hi* 

Ik’l'o pepper,] Piper bctlo Lim, Betle leaf, 
dreca.] Areca Faufol. Goerf, Eetlc-nut. 


property ances- 
tral, is equal . 


4. Explanation 
of Ydjvyawalcya's 
text. 


ih Since tho 
light is equal, 
pjutition is not 
by the hither’s 
choice only ; nor 
has he a double 
share. 


* I’c ijngaiwlcyct, 2. 121. 


f B afoul- lilt <t fid, 
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chap, r. 


6. For the 
same ro a on, the 
distribution is as 
before stated (§ 1.) 


7. Other pas* 
sages reconciled. 


8. Partition of 
the grandfather’s 
estate may be 
exacted by tlio 
sous from their 
father. 

9. The grand- 
son may interpose 
to prevent the 
dissipation of the 
inherited property 
by the father ; bub 
not his acquired 
property. 

10. Thedistinc* 


or alike, therefore partition is not restricted to be made by 
the father’s choice ; nor has he a double share. 

G. Hence also it is ordained by the preceding text, that 
“ the allotment of shares shall be according to the fathers,” 
(§ 1.) although the right be equal. 

7. % The first text “ When the father makes a partition 
&c." (Sect. 2 § 1.) relates to property acquired by the father 
himself. So docs that which ordains a double share : “ Let 
the father, making a partition, reserve two shares for 
himself.”* The dependence of sons, as affirmed in the 
following passage, “ While both parents live, the control 
remains, even though they have arrived at old age ;”f must 
relate to effects acquired by the father, or mother. This other 
passage, “ They have not power over it (the paternal estate) 
while their parents live,”; must also be referred to the same 
subject. 

8. Tlius, while the mother is capable of bearing more 
sons, and the father retains his wordly affections and does 
not desire partition, a distribution of the grandfather’s estate 
docs nevertheless take place by tlie will of the son. 

9. So likewise, the grandson has a right of prohibition, if 
his unseparated father is making a donation, or a sale, of 
effects inherited from the grandfather : but ho has no right 
of interference, if the effects were acquired by the father. 
On the contrary, lie must acquiesce, because he is dependant. 

10. Consequently the difference is this: although be 


* Ndreda, 13. 12. 

+ The remainder of this passage has not been found ; nor is the text cited 
in other compilations. lidlain-bhalta ascribes it to Mena; hut it is not fuuud 
iu his institutes. 
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have a right by birth in his father’s and in his grandfather’s 
property ; still, since he is dependant on his father in regard 
to the paternal estate, and since the father has a predominant 
interest as it was acquired by himself, the son must acquiesce 
in the father’s disposal of his own acquired property : but, 
since both have indiscriminately a right in the grandfather’s 
estate, the son has a power of interdiction [if the hither be 
dissipating the property *J 

11. Menu likewise shows, that the father, however 
reluctant, must divide with his sons, at their pleasure, the 
effects acquired by the paternal grandfather; declaring, as 
he does (“ If the father recover paternal wealth not recovered 
by his coheirs, he shall not, unless willing, share it with his 
sons , for in fact it was acquired by him :”)f that, if the 
father recover property, which had been acquired by an 
ancestor, and taken away by a stranger, but not redeemed 
by the grandfather, he need not himself share it, against his 
inclination, with his sons ; any more than he need give up 
his own acquisitions. 


Section VI. 

Hi d his of a Posthumous Son and of one born after tic. 

Partition. 

1. How shall a share be allotted to a son bom subse- 
quently to a partition of the estate ? The author replies— ‘ 

CXXII. “ When the sons have been separated, 
“ one who is [afterwards] born of a woman equal in 
“class, shares the distribution.”]: 


f Memt, 9. 209, 

+ Yiyjnyawalrga, 2 . 122 , 

J J 


* Sub6d'/iini, 


2S1 

tion stated expli* 
cilly. 


11. A passage 
of Menu cited and 
explained* 


1. A son, born 

after partition, ia 
entitled to share : 
conformably uith 
the text of 1 djngor 
walcyu. 
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2. Tie takes 
the allotments of 
his father and 
another. 


Z. Bom of a 
vo man of a differ- 
ent tribe, he takes 
only his proper al- 
lotment (Sect. 8.) 

4. Passages of 
Menu and Brikets- 
jpati of like im- 
port. 


2. Tine sons being separated from their father, one, who 
shall be afterwards born of a wife equal in class, shall share 
the distribution. What is distributed, is distribution, mean* 
ing the allotments of the father and mother : be shares that ; 
iu other words, he obtains after [the demise of*] his parents, 
both their portions: his mother’s portion, however, only 
if there be no daughter ; for it is declared that “ Daughters 
share the residue of their mother’s property after payment of 
lier debts. ”t 

3. But a son by a woman of a different tribe, receives 
merely bis own proper share, from his father's estate, with 
the whole of his mother's property [if there he no daughter J] 

4. The same rule is propounded by Menu : " A son, born 
after a division, shall alone take the parental wealth/'jj The 
term parental (pitryam) must be here interpreted ‘ appertain- 
ing to both father and mother for it is ordained, that “ A 
son, born before partition, has no claim on the wealth of his 
parents ; nor one, begotten after it, on that of his brother.”^ 


ANNOTATIONS. 

2. If there he no daughter .] But, if there be a daughter, the son docs not 
take bis mother’s portion.— Sub6d*kini 

3. HU own proper share.] See Section S. 

From his father's estate .] Edlam-bkatta here notices a different reading ; 
pitryam in the accusative, for pitriydt in the ablative : and afterward*, 
mdtrtcan “maternal” for mdtuh “ his mothers.” The sense is not materially 
affected by these variations. 

4. On the wealth of his parents .] This passage, being read differently by 
Jimutavdhana, (Ch. 7. §5,) who writes pitrgd “ parental or paternal” instead 
of pitroh “of both parents,” is not less ambiguous according to that reading, 
than the text cited from Menu. 


* Balam-bhatla . 

t Yajnyawalcya , 2, 118. Vide supra. Sect, 3. § 8, t Suldd'kiw,* 
B Menu , 9. 216. § nihaspati, 
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5. The meaning of the text is this : one, born previously 
to the distribution of the estate, has no property in the share 
allotted to his father and mother who are separated [from 
their elder children ;*] nor is one, born of parents separated 
[from their children,] a proprietor of his brother’s allotment. 

6. Thus, whatever has been acquired by the father in the 
period subsequent to partition, belongs entirely to the sou 
horn after separation. For it is so ordained : “ AH the 
wealth, which is acquired by the father himself, who has 
made a partition with his sons, goes to the son begotten by 
him after the partition : those, born before it, are declared to 
have no right.”t 

7. But the son, born subsequently to the separation, 
must, after the death of his father, share the goods with 
those who reunited themselves with the father after the 
partition : as directed by Mem ; “ Or he shall participate 
with such of the brethren, as are reunited with the father."^; 

8. When brethren have made a partition subsequently to 
their father's demise, how shall a share be allotted to a son 
afterwards ? The author replies— 

CXXIId. “His allotment must absolutely be 
*' made, out of the visible estate corrected for income 
“and expenditure.”! 


ANNOTATIONS. 

5. In the thare.] Ddlan blatta censures another reading, vMdg4 u in the 
division, 1 " for bka&d u ia the share/' 

8. Absolutely.] The particle vd is here employed affirmatively. The mean- 
ing is, that a a allotment for them should be made only from the visible estate 
corrected for income aad expenditure. — Subdd'hinL 


* B&tamMatta. 
5 U«M t 9. 216. 


t 


Vrikasp* Ui, See Jiin{davdbdna t Ch. 7. § 


Yfijiiyavcdcrfa, 2. 122a* 

j j 2 
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5. Exposition 
of the text last 
cited* 


6. -The father's 
subsequent acqui- 
sitions belong to 
the son born after 
separation. 


7. To be shar- 
ed however with: 
such brothers as 
were reunited* 


8. Right of a 
posthumous wu ; 


declared in a pao- 
sago of l'rijuya- 
ecUiya* 
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mitacshabX 


chap, i. 


0. Exposition 
of the text. 


10. An equal 
share is formed 
for him, out of the 
allotments of the 
rest ; making ah 
low an co for gaiii 
and for debts. 


9. A share allotted for one who is born after a separation 
of the brethren, which took place subsequently to the death 
of the father, at a time when the mother’s pregnancy was 
not manifest, is “ his allotment.” But whence shall it be 
taken? The author replies, “from the visible estate” 
received by the brethren, “ corrected for income and expen- 
diture.” Income is the daily, monthly or annual produce. 
Liquidation of debts contracted by the father, is expenditure. 
Out of the .amount of property corrected by allowing for both 
income and expenditure, a share should be taken and allotted 
to the [posthumous son.] 

1 1). The meaning here expressed is this : Including in the 
several shares the income thence arisen, and subtracting the 
father’s debts, a small part should be taken from the remain- 
der of the shares respectively, and au allotment, equal to their 
own portions, should be thus formed for the [posthumousj 
son born after partition. 


ANNOTATIONS. 

0. II is allotment.] The pronoun “ his” refers to the son born after parti- 
tion. — S til ud' hint. 

Corrected for income and expenditure .] If agriculture or the like have been 
practised by the brethren with their several shares after separation, the gain is 
lt income.” The payment of the father's debts, the suppoit of tbeir own famU 
lies, and similar disbursements constitute il expenditure.” Counting the in-* 
come in the shares, aud deducting the expenditure from the allotments, as 
much as may be in each instance proper, should be taken from each portion, 
and an allotment be thus adjusted for a son born of a pregnancy which existed 
at the moment of the fathers decease, as well as the time of the partition, 
though not then manifest. — Stibod'hini, 

10. Including in the several shares <£<?.] It is the patrimony though divid- 
ed, as much as when undivided. Since then the offspring, though yet in the 
mothers womb, is entitled to a share of the father’s goods, as being his issue, 
therefore that offspring is entitled to participate in the gain arising out of the 
patrimony. Here again, if it be a male child, lie has a right to an equal share 
[with others of the same class.] But, if a female child, she participates for a 
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sect. VI. EIGHTS OF A POSTHUMOUS SON &c. 

11. Thus must he understood to be likewise applicable 
in the case of a nephew, who is born after the separation of 
the brethren ; the pregnancy of the brother’s widow, who 
was yet childless, not having been manifest at the time of the 
partition. 

12. But, if she were evidently pregnant, the distribution 
should be made, after awaiting her delivery ; as Vasisht’ha 
directs, “ Partition of heritage [takes place] among brothers 
[having waited] until the delivery of such of the women, as 
arc childless [but pregnant/'’*] This text should be inter- 
preted, ‘ having waited until the delivery of the women who 
are pregnant/ 


ANNOTATIONS. 

quarter of the share due to a brother of the same rank with herself. This?, 
>v liich will be subsequently explained, should be here understood.— SuUd'hini. 

11. I Yho was yd childless ] This is according to the reading and inter, 
pretation followed by Bdlam-bhatta. He notices, however, another reading, 
(aprajasya instead of aprajasi) which connects tko epithet of <f childless 11 
with the brother. 

12. Such of the women as arc childless but pregnant.] VdehespatiMisra 
connects the word “women” ( or * wives’) with the term “ brothers. '* The 
Calpataruy and other compilations, also understand the wives of brothers to bo 
meant ; but, in the Smritichandricd , the passage is interpreted as relating to 
flic widows of the father. All concur in explaining it as meant of pregnant 
widows. 

This text should be interpreted ] The most natural construction of the 
original text is 1 Partition of heritage is among brothers and women who are 
childless ; until the birth of issue.* Tho authors of the Calpataru and 
Ckintdmani follow that interpretation, and conclude that f a share should he 
‘set apart for the widow who is likely to have issue f being supposed pregnant.:) 
‘and, when she is delivered, the share is assigned to her son, if she bear male 
‘issue ; but, if a son be not born, tho share goes to the brethren, and the 
* woman shall have a maintenance.’ The author of the Smritichandrkd 


* The first part of this passage corresponds with a text of Vasiskt'ka's 
institutes (17. 36.) ; but the sequel of it is not to be found in that work. 

ass 


11. The pos- 
thumous son of a 
brother has the 
same right. 


12. If the preg- 
nancy be mani- 
fest, the partition 
should be post- 
poned until after 
the delivery : as 
directed by j Va* 
stiht'ha. 
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MITACSHARA. 


chap* |. 


13. Presents of 
parents to their 
children are in- 
contestable ; 


according to Ydj • 
nyawalwja. 


14. Whether 
given after a divi* 
sion ; 


25. Or before 
it. 


16. This equal- 
ly holds good 
when the separat- 


13. It has been stated, that the son, born after partition, 
takes the whole of his father’s goods and of his mother's.* 
But if the father, or the mother, affectionately bestow 
ornaments or other presents on a separated son, that gift 
must not be resisted by the son horn after partition ; or, if 
actually given, must not be resumed. So the author 
declares : 

CXXIII. “But effects, which have been given 
" by the father, or by the mother, belong to him on 
“ whom they were bestowed.”f 

14. What is given (whether ornaments or other effects,) 
by the father and by the mother, being separated from their 
children, to a son already separated, belongs exclusively to 
him ; and does not become the property of the son born after 
the partition, 

15. By parity of reason, what .was given to any one, 
before the separation, appertains solely to him. 

16. So, among brethren, dividing the allotment of their 
parents who were separated from them, after the demise ol 


ANNOTATIONS. 

acknowledges that to be the natural construction of the words ; but rejects 
the consequent interpretation, because it contains a contradiction, and because 
widows are not entitled to participate as heirs. He expounds the text, neaily 
as it is explained in the MUdethard, viz. ‘Among brothers, who have 

* continued to live together, until the delivery of the childless but pregnant 

* widow, partition of heritage takes place after the birth of the issue, when its 

‘sex is known; and doe3 not take place immediately after the obsequies. 
Visuitswara-bkaUa, in the Madana-Pdrijdta, exhibits a similar interpretation, 

‘ Partition takes place after awaiting the delivery of widows who are evidently 

* pregnant.’ 


* Vide supra. § 1.— 7. 
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sect. VII. ALLOTMENT FOR WIDOWS &c. 

those parents, (as may be done by the brothers, if there be no son 
born subsequently to the original partition ;) what had been 
given by the father and mother to each of them, belongs 
severally to each, and is shared by no other. This must be 
understood. 


Section VII. 

Shares allotted to provide for widows and for the nuptials of 
unmarried daughters.— The initiation of uninitiated 
brothers defrayed out of the joint funds. 

1. When a distribution is made during the life of the 
father, the participation of his wives, equally with his sons, 
has been directed. (“ If he make the allotments equal, his 
wives must be rendered partakers of like portions.”*) 
The author now proceeds to declare their equal participation, 
when the separation takes place after the demise of the 
hither : 

CXXIIIff. “ Of heirs dividing after the death of 
“the father, let the mother also take an equal share ”f 

2. Of heirs separating after the decease of the father, the 
mother shall take a share equal to that of a son ; provided no 
separate property had been given to her. But, if any had 
been received by her, she is entitled to half a share, as will 
be explained. f 


ANNOTATIONS. 

2. Provided no separate property had been given.] Peculiar properly of a 
*oman (Strid’ham.) Vide C. 2. Sect. II. § 1. 


* Section 2. § 8. 


t Ydjnyawaleya, 2. 123 a. 

? Vide C. 2. Sect. 11. § 34. 
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«d sons are tho 
heirs. 


I . Tho widows 
of the father are 
entitled to equal 
shares with the 
sons ; 


as provided by 
Ydjnyawalcya, 


2. Exposition 
of the text. They 
take only half, if 
they have peculiar 
property. 
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mitacsharX. 


chap, i. 


3- The initia- 
tion of brothers 
should be corn- 
plefced out of the 
common funds. 


4 . Exposition 
of Ydjnyawaleyds 
text. 


5. For the mar- 
riage of sisters, 
quarter shares are 
allotted. 


5. Explanation 


3. If any of the brethren be uninitiated, when the father 
dies, who is competent to complete their initiation ? r l'h e 
author replies : 

CXXIV. “ Uninitiated brothers should be ini. 
“ tiated by those, for whom the ceremonies have been 
“ already completed.”* 

4. By the brethren, who make a partition after the 
decease of their father, the uninitiated brothers should be 
initiated at the charge of the whole estate. 

5. In regard to unmarried sisters, the author states a 
different rule : 

CXXIV#. “ But sisters should be disposed of in 
“ marriage, giving them as an allotment, the fourth 
“ part of a brother’s own share.”f 

6. The purport of the passage is this : Sisters also, who 


ANNOTATIONS. 

3, Initiation.] Sanscara; a succession of religious rites commencing on 
the pregnancy of the mother and terminating with the investiture of the 
sacerdotal thread, or with the return of the btudent to his family and finally 
liis marriage. 

4. By the brethren who mike a 'partition &c.] By such, for whom all the 
initiatory ceremonies, including marriage, have been completed.— JBdlam~ 
bhatta . 

After the decease of their father.] In like manner, while the father is 
living but disqualified by degradation from his tribe or other incapacity, if the 
brethren be themselves the persons who make the partition, the same rule 
must be understood in regard to the initiation of brothers at the charge of the 
common stock. — Bdlam-bhatta, 

6. The purport of the passage is this.] As commentators disagree in their 
interpretation of the text, and a subtile difficulty does arise, the author proceeds 


* Ydjnyawalcya, 2. 124. + Yajnyawctlcya . 2, 124cr. 
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SECT. VII. 


ALLOTMENT FOR WIDOWS &c. 


.ass 


are not already married, must be disposed of, in marriage, by 
the brethren, contributing a fourth part out of their own 
allotments. Hence it appears, that daughters also participate 
after the death of their father. Here, in saying “ of a 
brother's own share," the meaning is not, that a fourth part 
shall be deducted out of the portions allotted to each brother, 
and shall be so contributed j but that the girl shall be allowed 
to participate for a quarter of such a share as would be 
assignable to a brother of the same rank with herself. The 


of Ydjnyawalryai 
text. A quarter ii 
not to be taker 
from every bro 
ther’s share ; bui 
a portion, equal t< 
a quarter of th< 
amount of j 
brothers share, ii 
assigned to the sis 
ter. 


ANNOTATIONS. 

to show, that his own exposition, and no other, conveys the real sense of the 
passage. Taking the phrase “ the uninitiated should be initiated" as here 
understood from the preceding sentence {§ 3,) he expounds the text : ‘ Sisters 
also, who aro not already married &c/ 

Some thus interpret the words u own share : M * After assigning as many 
‘ shares as there are brothers, a quarter part should be given to a sister, out 
‘of their several allotments : so that, if there be two or more sisters, a quarter 

* of every share must be given to each of them/ 

TWt others thus expound those terms : * Deducting a quarter from each 

* of their shares^ the brothers should give that to a sister. If there be two 
1 or more sisters, they and their brothers Bhall respectively take the same 
‘subtracted share [and residue:] and no separate deduction shall be made 
f [for each/] 

Toth interpretations arc unsuitable : for, according to the first, if there be 
one brother and seven or eight sisters,* nothing will remain for the brother, 
if a quarter must be given to each sister ; or, if there be one sister and many 
brothers, the Bister has a greater allotment than a brother, if a quarter must 
be given to her by each of her brothers ; and this is inconsistent with a text, 
which indicates, that a daughter should have less than a son. 

Uuder the second exposition, if there be one sister and numerous brothers, 
the same objection arises, which was before stated ; or, in the case of one 
brother and seven or eight Bisters, suppose the amount of brother’s share to be 
a ni'skea, the quarter of that is very inconsiderable, and the allotment ot 
shares out of it is still more trifling : the terms of the text “ giving them, as 


* If there be four sisters, nothing will remain for the brother ; if there be 
a greater number) the allotment of a quarter to <?aoh is impossible. C. 


K K 
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CHAP. I, 
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7. Example, 
where thebrotheis 
aud sisters aro of 
the same tribe. 


sense expressed is tliis : if tbe maiden be daughter of a 
Brahmani, she has a quarter of so much as is the araouut of 
au allotment for a son by a Brahmani wife. 

7. For example, if a certain person had only a Brahmani 
wife, a. nl haves one son and one daughter; the whole pater- 
nal estate should be divided into two parts, and one such 
part bo sub-divided into four : and, the quarter being given to 
the girl, the remainder shall be taken by the son. Or, if 
there be two sons and one daughter, the whole of the father’s 
estate should be divided into three parts ; and one such part 
be sub-divided into four : and, the quarter having been given 
to the girl, the remainder shall be shared by the sons. Uut, 
if there be one son and two daughters, the father’s properly 
should bo divided into thirds, and two shares be severally 
sub-divided into quarters : then, having given two [quarter] 
shares to the girls, the son shall take the whole of the residue. 


ANNOTATIONS. 

an allotment, the fourth part,” (§ 5) would be impertinent ; or, admitting that 
the precept is observed, still there would be an inconsistency. 

But, according to our method, since each sister has exactly a quaiter of it 
share, there is nothing contradictoiy to the terms of the text “ a fourth part’ 
(§ 5.)— Sulud'hini. 

7. Divided into two parts, and one such jowl .... into four.’] If the text 
not so explicit, it might have been rather concluded, that the estate 
should be divided into five parts ; one for the sister, aud four for the brother . 
which would be exactly an allotment of a quarter of the amount of a brothers 
share to a sister, But, according to the distribution exemplified in the text, 
the sister receives one quarter of that which she would have received, had she 
been male instead of female. It is, however, in the instance first stated, a 
seventh only of what her brother actually reserves for himself. 

This is consonant to Mvd'h&tit'hi's interpretation of a parallel passage of 

A/cuu: # where he observes, that 1 if the maiden sisters bo numerous, the 

* portions are to be adjusted at the fourth part of an allotment for a brothci 


* Vide infra. § 
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It must be similarly understood in any ease of an equal or 
unequal number of brothers and sisters alike in rank. 

8. But, if there be one son of a Brahmani wife and one 8. **' instance, 
daughter by a Cshalriya woman, the paternal estate should different tribes, 
be divided into seven parts ; and the three parts, which 
would be assignable to the son of a Cshalriya woman, must 
be sub-divided by four : then, giving such fourth part to 
the daughter of the Cshalriya wife, the son of the Brahmani 
shall take the residue. Or, if there be two sons of the Brah - 
mni and one daughter by the Cshalriya wife, the father's 
estate shall be divided into eleven parts ; and three parts, 
which would be assignable to a son by a Cshatriya wife, must 
be sub-divided by four : having given such quarter share 
to the daughter of the Cshatriya, the two sons of the Brah- 
maid shall share and take the whole of the remainder. Thus 
the mode of distribution may be inferred in any instance 
of an equal or unequal number of brothers and sisters dis- 
similar in rank. 


9. Nor is it right to interpret the terms of the text 
(“giving the fourth part” § 5) as signifying ( giving money 
sufficient for her marriage/ by considering the word “ fourth” 
as indefinite. For that contradicts the text of Menu, “ To 


0. The allot* 
ment of a fourth 
is not indefinite ; 
intending merely a 
sufficiency for de- 
fraying the charges 
of tlie marriage. 


ANNOTATIONS. 

f of the same class : thus the meaning is, let the son take three parts, and let 
1 the damsel take the fourth/ 

i). For her marriage ] Sanscdra (§ 3.) signifies, in this instance, marriage : 
&hice the previous ceremonies arc not performed for females, but only for male 
children. — Subod'kini ty'c. 

u Out of their own allotments respectively,"] A difference in the reading of 
this passage is remarked in the notes on Jtmvla-rdhnna , (C. 3. beet, *4 § 30.) 
A further variation occui -3 in tlio commentary by Med' Ml it' hi, who reads 
SwWtyah swabfajnh “to their own sisters that is, ‘ sisters of their own 
classes respectively.* 


K K 2 
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mitAcsharA. 


CHAfr. J, 


10 Explana- 
tion of a text of 
Menu of like im« 
jport. 


11. Ad objec- 
tion answered. 


the maiden sisters, let their brothers give portions out of 
their own allotments respectively : to each the fourth part of 
the appropriate share ; and they, who refuse to give it, shall 
be degraded.”* 

10. The sense of this passage is as follows. Brothers, 
of the sacerdotal and other tribes, should give to their 
sisters belonging to the same tribes, portions out of their 
own allotments ; that is, out of the shares ordained for persons 
of their own rank, as subsequently explained, f They should 
give to each sister a quarter of their own respective allot- 
ments. It is not meant, that a quarter should be deducted 
from the share of each and be given to the sister. But, to 
each maiden, should be severally allotted the quarter of a 
share ordained for a son of the same class. The mode of ad- 
justing the division, when the rank is dissimilar and the 
number unequal, has been stated t and the allotment of such 
a share appears to be indispensably requisite, since the refusal 
of it is pronounced to be a sin : “ They, who refuse to give it, 
shall be degraded.” (§ 9.) 

11. If it be alleged, that, here also, the mention of a 
quarter is indeterminate, and the allotment of property suffi- 
cient to defray the expenses of the nuptials is all which is 
meant to be expressed : the answer is, no ; for there is not 
any proof, that the allotment of a quarter of a share is inde- 


ANNOTATIONS. 

“ To each the fourth part of the appropriate s/tare.”] This part of the text 
is understood differently by Jimtitfyv&hana, C, 3. Sect. 2. § 36. 

11. In both codes.] In the text of Ydjnyawalcya and in that of 31enu>— 
Subbd'hini. 

Pronounced to be a sin.] In Menus text. (§ 9 .)—Bdlam-bhatta. 


* Menu, 9. 118. 
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finite in both codes ; and the withholding of it is pronounced 
to be a sin. 

12. As for what is objected by some, that a sister, who 
has many brothers, would be greatly enriched, if the allot- 
ment of a [fourth*] part were positively meant ; and that 
a brother, who has many sisters, would be entirely deprived 
of wealth ; the consequence is obviated in the manner before 
explained :f it is not here directed, that a quarter shall bo 
deducted out of the brother’s own share and given to bis 
sister ; whence any such consequence should arise. 

13. Hence the interpretation of Med’kutit’Iti who has no 
compeer, as well as of other writers, who concur with him, 
is square and accurate ; not that of Bhdruchi. 

14. Therefore, after the decease of the father, an unmar- 
ried daughter participates in the inheritance. But, before 
his demise, she obtains that only, whatever it be, which her 
father gives ; since there is no special precept respecting this 
case. Thus all is unexceptionable. 


ANNOTATIONS. 

13. Who has no comped '. Who ia independent of control.— Balam-hhatla. 
This commentator treats AsaMya as an epithet of the author next named 
{Mid’Mtlt'hi.) The word occurs, however, as a proper name in the Viv&iU- 
retndcara, in commenting on a passage of Menu (9. 165.) The meaning may 
he that ‘the opinion of Asahaya, Med'hdtit’hi, and the rest is accurate: 
not that of Bhdruchu 

Mtd’hdtitfhi ia a celebrated commentator on Menu * and his exposition of 
Jfcuu’a text (§ 9,) agrees with the author’s explanation of Ydjnyawalcyat 

(S M 

Bhdruchi t an ancient author, probably maintained the opinion and inter- 
pretation which are refuted in the present Section, 


* Mlamihatta, 


12, A further 
objection confuted. 


13. Mvdh&tit'hiA 
doctrine is right, 
not Mdruchi’s, 


14. Before the 
father’s demise, a 
daughter can have 
only what he 
pleases to give 
her, 
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1. Partition a* 
rnong eons by 
women of different 
tribes, 


declared by 
Yajnyazvalcya, 


2. Explanation 
of the text. 


3. Etymology 
of a term contain- 
ed in it. 


MITXcSHARX chap. r . 

Section VIII. 

Shares of Sons belonging to (liferent Tribes. 

1. The adjustment of a distribution among brothers alike 
in rank, whether made with each other, or with their father, 
has been propounded in preceding passages (“ When the 
father makes a partition See,”*) The author now describes 
partition among brethren dissimilar in class : 

CXXV. “ The sons of a Brahnana, in the several 
“ tribes, have four shares, or three, or two, or one ; 
“ the children of a Cshatriya have three portions, or 
" two, or one ; and those of a Vaisya take two parts, 
or one.”t 

2. Under the sanction of the Iaw,J instances do occur of 
a Brahnana having four wives; a Cshatriya, three ; Vaisya, 
two : hut a Sudra, one. In such cases, the sons of a Brah- 
viana , horn to him by women of the several tribes, shall have 
four shares, three, two, or one, in the order of these tribes. 

3. The several tribes (varnasas).] Women of the differ- 
ent classes, the sacerdotal and the rest, here signified by the 
word tribe (rarna.) The termination sas, subjoined to noun 
in the singular number and locative or other case, hears a 
distributive sense, conformably with the grammatical rule. || 


ANNOTATIONS. 

2. Under ike sanction of the law .] The initial words of a passage of 
Ydjnyawalcya (1. 57.) are cited in the text, for the sanction of the practice 
here noticed. 

3. Conformably with the grammatical rule.'] The author quotes a rule 
grammar.— (Pdnini, 5. 4. 43.) 

# Section 2. § 1. f Yajnyatvalcya } 2. 125. 

t Ydjnyawalcya , 1 . 57. II rdnini , 5, i, 43. 
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sect. viii. SHARES OF SONS OF DIFFERENT TRIBES. 

4. The meaning here expressed is this : The sons of a 
Brahmana, by a Brahmani woman, take four shares apiece : 
his sons by a Cshatriya wife, receive three shares each ; by a 
Taisya woman, two ; by a Sudra, one. 

5. The sons of a Cshatriya , born to him by women of the 
several’ tribes, (for that is here understood,) have three shares, 
or two, or one, in the order of the tribes : that is, the sons of 
a Cshatriya man, by a Cshatriya woman, take three shares 
each ; by a Taisya woman, two ; by a Sudra wife, one. 

0. The sous of a Taisya , by women of the several tribes, 
(for here, again, the same term is understood,) have two 
shares, or one, in the order of the classes : that is, the sons of a 
Taisya man, by a Taisya woman, take two shares a piece ; by 
a Sudra woman, one. 

7. Since a man of the servile tribe cannot have a son of a 
dilferent class from his own, because one wife only is allowed 
to him, (for “ a Sudra -woman only must be the wife of a 
Sudra man ;”*) partition among his children takes place in the 
manner before-mentioned. 

8. Although no restriction be specified in the text (§ 1.), 
it must bo understood to relate to property other than land 
obtained by the acceptance of a gift. For it is declared [by 
Vrdaspati-f] “Land obtained by acceptance of donation, 
“must not be given to the son of a Cshatriya or other wife 
“ of inferior tribe : even though his father give it to him, the 


ANNOTATIONS. 

7. In {he manner bcfore-mcnVmned.'] As directed by the texts above cited. 
Oajni/mcalcya, 2. 115. and 118. Vide Sect. 2. and 3.) — SubM'hin i. 


f UaUm-hhaUa supplies the author’s name. 
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4, Distribution 
among the sons of 
a Brahmana. 


5, Among the 
sons of a Cihutri^ 


6. Among the 
sons of a Vaisya . 


7. Among the 
sons of a Sudra. 


8. Land receiv- 
ed in gift is ex* 
clusivtily taken by 
the Brahmani*. i 
son : as tin ected 
by Vrihaspali. 


* Menu, D, 13 . 
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9. Acquired by 
other means, as 
purchase &c. it is 
shared by the sons 
of the Cshatriya 
and Vaisya ; but 
not by the Sudra s 
sou. 


10. The entire 
exclusion of the 
son by a Sudra 
woman, as ordain- 
ed by Menu , sup- 
poses something 
to have been bes- 
towed on him by 
his father. 


Else he shares 
the movables. 


MITACSHARA. chap, r 

“ son of the Brahman i may resume it, when his father is 
“ dead.” 

9. Since acceptance of donation is hero expressly stated, 
land obtained by purchase or similar means appertains also to 
the son of a Cshatriya or other inferior woman. For the son 
by a Sudra woman is specially excepted (“ The son, begotten 
on a Sudri woman by any man of a twice-born class, is not 
entitled to a share of land."*) Now, if land acquired by 
purchase and similar means did not belong to the sons of a 
Cshatriya or Vaisya wife, the special exception of a son by a 
Sudra woman would be impertinent. 

10. But the following text “ The son of a Brahmana, a 
Cshatriya or a Vaisya , by a woman of the servile class, shall not 
share the inheritance : whatever his father may give him, let 
that only be his property :"f relatesto the case where something, 
however inconsiderable, has been given by the father, in his 
life-time, to bis son by a Sudra woman. But, if no affectionate 
gift have been bestowed on him by his father, be participates 
for a single share [of the movables]. Thus there is nothing 
contradictory. 


ANNOTATIONS. 

0. Begollen on a Sudri woman.] Sudri does not here bear its regular 
signification of ‘ wife of a Sudra man,’ but intends a wife of the regenerate 
man, being a Sudra woman, — Subbd’hini and Bdlam.-bha.ltn. 

The special exception of a son by a Sudra woman would be impertinent.] 
Since the son of the Sudra is specifically excepted, it follows, that the sons ot 
the Cshatriya wife and those of tho Vuisya do participate . — SubOd hint. 

10. Where something .... has been given.] Where an affectionate gift 
has been bestowed. In some copies, the reading is so : (prasdda-dattam in 
place of pradattam. )~Bdlam-bhalta. 


* This also 13 a passage of Vrihaspali. See Jtmdla-vuhana, Ch. 9. § 22, 
t Menu, 9. 155, 
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Section IX. 


Distribution of effects disco cored after Partition. 

1 . Something is bore added respecting the residue after a 
general distribution of the estate. 

CXXVI. “ Effects, which have been withheld by 
“ one coheir from another, and which are discovered 
“ after the separation, let them again divide in equal 
“ shares : this is a settled rule.”* 

2. What had been withheld by coparceners from each 
other, and was not known at the time of dividing the aggre- 
gate estate, they shall divide in equal proportions, when it is 
discovered after the partition of the patrimony. Such is the 
settled rule or maxim of the law. 

3. Here, by saying “ in equal shares” the author forbids 
partition with deductions. By saying “ let them divide,” he 
shows, that the goods shall not be taken exclusively by the 
person who discovers them. 

4. Since the text is thus significant, it does not imply, 
that no offence is committed by embezzling the common 
property. 

5. Is it not shown by Menu to be an offence on the part 
of the eldest brother, if ho appropriate to himself the common 
property ; and not so, on the part of younger brothers? 
“An eldest brother, who from avarice shall defraud his 
younger brothers, shall forfeit the honours of his primogeni- 
turc, be deprived of his [additional] share, and be chastised 
V the king.”f 


1. Ydjnvavnh 
nja directs the dis- 
tribution of goods 
which were with- 
held from pat ti- 
lion. 


2. When dis- 
covered, they shall 
be divided. 


3. Tn equal 
shares, by all the 
coheirs. 


4. The embez- 
zlement was an 
offence. 


5. Is it ho, only 

if committed by 
an cider brother, 
as in a passage of 
Menu t 


h h 


^inyamkya, 2. 326. 


f Menu. a. 21 a. 
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ciiAr, I, 


0. No. If cri- 
minal in an elder 
brother, it is bo, 
a. fortiori, in a 
younger bi other. 


A passage of 
the Veda declares 
the guilt in gene* 
ral terms. 


7. Explanation 
of that paissago. 


8. Embezzle- 
ment of common 
properly is crimi- 
nal in any person. 


9. The use of 
it, under the sup- 
position of a right 
to do so, is argued 
to be innocent. 


G. That inference is not correct; for, by pronouncing 
such conduct criminal in an elder brother, who is independent 
and represents the father, it is more assuredly shown {by the 
argument exemplified in the loaf and staff) to he criminal in 
younger brothers, who are subject to the control of the eldest 
and hold the place of sons. Accordingly it is declared [in 
the Veda*] to be an offence without exception or distinction : 
“ Him, indeed, who deprives an heir of his right share, he 
does certainly destroy ; or, if he destroy not him, he destroys 
his sou, or else his grandson”! 

7. Whoever debars, or excludes, from participation, an 
heir, or person entitled to a share, and does not yield to him 
Iris due allotment ; ho, being thus debarred of his share, des- 
troys or annihilates that person who so debars him of his 
right : or, if lie do not immediately destroy him, he destroys 
his son or his grandson. 

8. It is thus pronounced to be criminal in any person to 
withhold common property, without any distinction of eldest 
[or youngest.] 

9. It is argued, that blame is not incurred by one who 
takes the goods, thinking them his own, under the notion, 
that the common property appertains also to him. 


ANNOTATIONS. 

C. By the argument exemplified in the loaf and staff.] If ft staff, to wte 
a loaf is attached, be taken away by thieves, it is inferred, that assuredly 
the loaf also has been stolen by them.? So, in the case under considerate 
if the eldest, who is independent and represents the father, be criminal <* 
withholding the goods, the same may surely be affirmed concerning the « s 
if thoy do so. — Subod'hini, 

* fldlam bliatta. 

+ A passage of the Veda , as observed by Mlam bhatUt* 
i See JUnfUa-vaftavtr, 2, 25. & 3. 1. 
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sect. ix. DISTRIBUTION AFTER PARTITION. 

10. That is wrong 1 . He does incur blame : for, though 10. But B till 
he took it thinking it his own ; still he has taken the property J^J ence is cow - 
of another person, contrary to the injunction which forbids 

his so doing. 

11. As in answer to a proposed solution of a difficulty n. An iilnstra. 

'If an oblation of green kidney beans* be not procurable, tho 

and black kidney beansf be used in their stead, by reason of 

the resemblance, the maxim, which prohibits the employment 
of these in sacrifices, is not applicable, because they were 
used by mistake for ground particles of green kidney beans / 
it is on the contrary maintained, as the right opinion, that, 

'although the ground* particles of green kidney beans be 
taken as being unforbidden, still the ground particles of black 


ANNOTATIONS, 

11, in answer to a proposed solution.] The author licre adduces am 
example of reasoning from tho Miindnxd , in the Cth book ( Ad’hyur/a,) 3d 
►Section (pdda) and 6th topic ( ad'kicarana. ) —Suhod'hini. 

The black kidney bean, with certain other kinds of grain, is declared by a 
passage of the Veda unfit to be used at sacrifices. .An oblation of green 
kidney beans, by another passage of the same, is directed to lie made on 
certain occasions. If then the green sort bo not procurable, may the black 
kind be used in its stead ? The solution first proposed is, that the black sort 
may be substituted for the green kind, in like manner as wild rice is used in 
place of the cultivated sort : and, in answer to tho argument drawn from the 
special prohibition, it is pretended, that tho prohibition holds against the use 
of the black kidney bean as such, and not against its use when ground particles 
of this and other sorts are taken with particles of green kidney beaus as 
being unforbidden. But the correct and demonstrated opinion is, that the 
black kind is altogether unfit to be used at sacrifices, being expressly prohibit- 
ed: its particles, therefore, althougli intermixed with other soils, are to bo 
avoided ; and for this reason they must not be used as a substitute for the 
other kind,— and Bdlaia-blaita . 


* Mudga : Phaseolus Mungo ; green kidney beans, 
t Mdsha ; Phaseolus Max, v. radiatus : black kidney beans. 
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CHAP. i. 


12. Conclusion. 


1. The issue of 
one by the wife 
of another, is heir 
to both* 


2. Interpret a* 
tion of Ydjnya- 
vwU'gas text. 


kidney beans are also actually employed : and tbe prohibitory 
command is consequently applicable in this case. 1 

12. Therefore it is established, both from the letter of the 
law and from reasoning, that an offence is committed by 
taking common property. 


Section X. 

Rights of the Dwyamushy&yana or Son of two Fathers . 

1. Intending to propound a special allotment for the 
jD/v/jdm ush gay a « a (or son of two fathers,) the author previous- 
ly describes that relation. 

CXXVTI. “ A son, begotten by one, who has 
“no male issue, on the wife of another man, under a 
“legal appointment, is lawfully heir, and giver of 
“ funeral oblations, to both fathers.”*' 

2. A son, procreated by the husband's brother or other 
person (having no male issue,) on the wife of another man, 
with authority from venerable persons, in the manner before 
ordained, is heir of both the natural father and the wife s 


ANNOTATIONS. 

1, Dwyamushyiiyana, or son of tiro fathers ] As here described, tlw 
.Vici/dmus/njdi/ana in restricted to one description of adoptive son, the CsWtroja 
or son of the wife ; but the term is applicable to any adopted son retaining his 
filial relation to his natural father with his acquired relation to his adoptive 
parent. — Sec Sect. 11. § 32. 

2. In the manner before ordained.] The initial words of another passage 
of Ydjnyawalcya are here cited. It is aB follows: “Let the husbands 
“ brother, or a kinsman near or remote, having been authorized by venerable 


290-1*7 . 


* YdjnyavMlcya, 2. 127. 
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husband : be is successor to their estates, and giver of ob- 
lations to them, according to law. 

3. The meaning of this is as follows. If the husband’s 
brother, or other person, duly authorized, and being himself 
destitute of male issue, proceed to an intercourse with the 
wife of a childless man, for the sake of raising issue both for 
himself and for the other ; the son, whom he so begets, is the 
child of two fathers and denominated Dwycmudydyam . He 
is heir to both, and offers funeral oblations to their manes. 

4. But, if one, who has male issue, being so authorized, 
have intercourse with the wife for the sake of raising up 
issue to her husband only ; the child, so begotten by him, is 
son of the husband, not of the natural father : and, by this 
restriction, he is not heir of his natural father, nor qualified 
to present funeral oblations to his manes. It is so declared 
by Menu : “ The owners of the seed aud of the soil may be 
considered as joint owners of the crop, which they agree by 
special compact, in consideration of the seed, to divide 
between them.”* 

5. By special compact.] When the field is delivered by 
the owner of the soil to the owner of the seed, on an agree- 
ment in this form, “ let the crop, which will he here produced, 
belong to us both then the owners both of the soil and of 
the seed are considered by mighty sages as sharers or pro- 
prietors of the crop produced in that ground. 


ANNOTATIONS. 

'’persons, and being anoiuted with butter, approach the childless wife at 
"proper seasons, until she become preguant. He, who approaches her in 
" any other mode, is degraded from his tribe. A child, begotten in that mode, 
" is the husband's sou, denominated ( Cshctrojd ) son of the wife, t 


* Mew,. !), 53. + Ydjnyamltga, 1. 69-70. 

*97-03 


3. Further ex- 
planation of it. 


4. But, if the 
natural father 
have other male 
issue, the child is 
son of the husband 
only ; os appears 
from a passage of 
Mem, 


5. Exposition 
of the text. 



m 


MITACSHARA. 


chap. r. 


6. Another pas- 
sage of the same 
author. 


7. If there be 
no stipulation, the 
child belongs to 
the mother's hue* 
band. 


8. The com' 
mission to raise 
np issue is restrict- 
ed to an afhanced 
wife : as appears 
from a comparison 
of passages of 
Menu. 


6. So [the same author,] “ Unless there he a special 
agreement between the owners of the land and of the seed, 
the fruit belongs clearly to the laud-owner ; for the soil is 
more important than the seed.”* 

7. But produce, raised in another’s ground, without 
stipulating for the crop, or without a special agreement that 
it shall belong to both, appertains to the owner of the ground : 
for the receptacle is more important than the seed ; as is ob- 
served in the ease of cows, mares and the rest. 

8. Here, however, the commission for raising up issue is 
relative to a woman who was only betrothed, since any other 
such appointment is forbidden by Menu. For, after thus 
premising a commission, “ On failure of issue, the desired 
offspring may be procreated, either by bis brother or some 
other kinsman, on the wife who has been duly authorized : 
anointed with liquid butter, silent, in the night, let the kins- 
man, thus appointed, beget one son, but a second by no 
means, on the widow [ or childless wife ;]”f Menu has him- 
self prohibited the practice : “ By regenerate men, no widow 
must be authorized to conceive by any other : for they, who 
authorize her to conceive by any other, violate the primeval 
law. Such a commission is no where mentioned in the nup- 
tial prayers ; nor is the marriage of widows noticed in laws 
concerning wedlock. This practice, fit only for cattle, and 


ANNOTATIONS. 

8. The commission . ... is relative to a woman who was onhj betrothed.] 
The commentator, Bdlam-lhatta, dissents from this doctrine : and cites passages 
of law to show, that, after troth verbally plighted, should the intended husband 
die before the actual celebration of the marriage, the damsel is at the disposal 
of her father to be given in marriage to another husband. It is unnecessary 
to go into his explanation of the passages cited in the text, iu support of 
another opinion. 


* Menu, 9. 52. 
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sect. x. RIGHTS OF THE DWYAMUSHyAyANA &c. 

reprehended by learned priests, was introduced among men, 
while V6na had sovereign sway. He, possessing the whole 
earth, and therefore eminent among royal saints, gave rise to 
a confusion of tribes, when his intellect was overcome by 
passion. Since his time, the virtuous censure that man, who, 
through delusion of mind, authorizes a widow to have inter- 
course for the sake of progeny,”* 

9. Nor is an option to be assumed from the [contrast of] 
precept and prohibition. Since they, who authorize the 
practice, are expressly censured : and disloyalty is strongly 
reprobated in speaking of the duties of women ; and con- 
tinence is no less praised. This, Menu has shown : “ Let the 
faithful wife emaciate her body by living voluntarily on pure 
flowers, roots, and fruit ; but let her not, when her lord is 
deceased, even pronounce the name of another man. Let 
her continue till death forgiving all injuries, performing 
harsh duties, avoiding every sensual pleasure, and cheerfully 
practising the incomparable rules of virtue, which have been 
followed by such women, as were devoted to one only 
husband. Many thousands of Brahmanas, having avoided 
sensuality from their early youth, and having left no issue 
in their families, have ascended nevertheless to heaven ; 
and, like those abstemious men, a virtuous wife ascends to 
heaven, though she have no child, if, after the decease of her 
lord, she devote herself to pious austerity : but a widow, who, 
from a wish to bear children, slights her deceased husband, 
briusrs disgrace on herself hero below, and shall be excluded 

O O 


ANNOTATIONS. 

9. It is not right to deduce an option.'] For an option is inferred in the 
case of equal things : but here a censure is passed on those persons, who 


* Menu, 9. 04.— 08. 


299 


9. An option 
must not bo in- 
ferred from the in- 
junction contrast- 
ed with the pro- 
hibition : for Menu 
enjoins continence 
to a. widow. 
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ciur. j t 


10. Menu ex- 
plains the occasion 
on which she may 
be authorized to 
raise up issue to 
her husband. 


11. Interpreta- 
tion of the text. 


from the abode of her lord.”* Thus the legislator has 
forbidden the recourse of a widow or wife to another man, 
even for the sake of progeny. Therefore it is not right to 
deduce an option from the injunction contrasted with the 
prohibition. 

10. The authorizing of a woman sanctified by marriage, 
(to raise uf> issue to her husband by another man,] being 
thus prohibited, what then is a lawful commission [to raise 
up issue?] The same author explains it: “The damsel, 
whose husband shall die after troth verbally plighted, his 
brother shall take in marriage according to this rule : having 
espoused her in due form, she being clad in a white robe, and 
pure in lier conduct, let him privately approach her once in 
each proper season, until issue he had ”f 

11. It appears from this passage, that he, to whom a 
damsel was verbally given, is her husband without a formal 
acceptance on liis part. If he die, his own brother of the 
whole blood, whether elder or younger, shall espouse or take 
in marriage the widow. “In due form,” or as directed by 
law, “ having espoused” or wedded her, and “ according to 
this rule,” namely with an inunction of clarified butter and 
with restraint of voice & c. let him “ privately” or in secret, 
“ approach her, clad in a white robe, and pure in her conduct,” 
that is, restraining her mind, speech and gesture, “ once” at 
a time, until pregnancy ensue. 


ANNOTATIONS. 

authorize such a practice, and none upon those who forbid it. The injunction 
and the prohibition are consequently not equal ; and therefore an option fa 
not inferred. — $ub6d*hhti. 


* Mem, 5. 157. -101. 
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sect. xi. SONS BY BIRTII AND BY ADOPTION. 

12. These espousals arc nominal, ami a mere part of the 
form in which an authorized widow shall be approached ; like 
the inunction of clarified butter and so forth. They do not 
indicate her becoming the wedded wife of her brother-in-law. 

13. Therefore the offspring, produced by that intercourse, 
appertains to the original husband, not to the brother-in-law. 
But, by special agreement, the issue may belong to both. 


Section XI. 

Sons by Birth and by Adoption. 

1. A distribution of shares, among sons equal or unequal 
in class, has been explained. Next, intending to show the 
rule of succession among sons principal and secondary, the 
author previously describes them. 


ANNOTATIONS. 

12. These espousals are nominal .] The notion is this : as an inunction of 
clarified butter, and other observances, are prescribed as mere forms in ap- 
proaching an authorized widow ; so these espousals are a mere part of that 
iutcrcoursc, and not a principal and substantive act, whence the parties might 
he supposed to become a married couple. — Sabod'kini and BuUm-bkvLtta. 

For the woman cannot become a lawful wedded wife, being twice-married, — 
IhVani-fjhaUri. 

13. Therefore the offspring The child is not a legitimate son ( anr^sa) 
of both parents ; but is ( eshetraja) son of the soil or wife, and appertains to 
the husband or owner of the soil, provided no agreement were made to this 
effect : ‘the offspring, here produced, shall belong to us both.’ But, if such a 
stipulation exist, he is son of both . — Subddldni and lid lam- b halt a. 

He is not legitimate son ( aurasaj of the natural father, but similar to a 
legitimate son ; as will be made evident in the sequel.* — fidlam-bhalU, 

1- Son of his maternal grcnidxire. J In the numerous quotations of tliij 
passage, some read sutah <l son,’* others smriiah u called,* and others regain 


yos 

1 2. The inter- 
com so of the 
widow with her 
h us band h kinsman 
is a nominal mar- 
riage. 

13. The isuie 
belongs to the 
husband ; or, by 
special agreement, 
to both, 


3, Sons by birth 
and by adoption 
are described by 
Ybjntfamlcga* 


* Vide Sect, 11, § 4, 
U M 
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CHAP. I, 


1st, The legiti- 
mate son. 

2nd. Son of an 
appointed daugh- 
ter 

3rd. Son of the 
wife. 


CXXVIII. “ The legitimate son is procreated on 
“ the lawful wedded wife. Equal to him is the son 
“ of an appointed daughter. The son of the wife is 
“ one begotten on a wife by a kinsman of her husband, 
“ or by some other relative.” 


4th. Son of hid- CXXIX. "One, secretly produced in the house, 

den origin. .. . ,, _ ! 

5th. Son of an “ is a son of hidden origin. A damsel s child is one 

unmarried woman. . , , . , . 

“ born of an unmarried woman : he is considered as 
“ son of his maternal gtandsire.” 


Gth. Son of a 
twiee-mamed wo- 
man. 


7th. Son given. 


CXXX. “ A child, begotten on a woman whose 
" [first] marriage had not been consummated, or on 
" one who had been deflowered [before marriage,] is 
" called the son of a twice-married woman. lie, 
" whom his father or his mother give for adoption, 
“ shall be considered as a son given.” 


8th. Son bought. 


&th. Son made. 
10th. Son self* 


given 

11th. Son of a 
pregnant bride. 


CXXXI. " A son bought is one who was sold by 
“ his father and mother. A son made is one adopted 
“ by the man himself. One, who gives himself, is 
“ self-given. A child accepted, while yet in the womb, 
" is one received with a bride.” 


12tli. Son de- 
serted, 


CXXXII. “ He, who is taken for adoption, having 
“ been forsaken by his parents, is asserted son.”* 


ANNOTATIONS. 

malah “ considered.” The sense is not materially affected by these differ- 
encea ; as either term, being not expressed, must be understood. 
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sect. XI. SONS BY BIRTH AND BY ADOPTION. 

2. The issue of the breast ( uras ) is a legitimate son 
( aurasa .) He is one born of a legal wife. A woman of equal 
tribe, espoused in lawful wedlock, is a legal wife ; and a son, 
begotten [by her husband*] on her, is a true and legitimate 
son j and is chief in rank. 

3, The son of an appointed daughter (putricu-putra) is 


ANNOTATIONS. 

2. A son, begotten oh a woman of equal tribe.] In fact it is not to Lie bo 
understood. For it contradicts the author’s own doctrine, since ho includes 
the Murd'hdvasiela and others, born in the direct order of the tribes, among 
legitimate issue (§ 41.) They are not sons begotten on a woman of equal 
tribe ; and, if issue by women of different tribes be not deemed legitimate, 
being considered as born of wives whom it was not lawful to marry, then it 
might follow, that other persons would take the heritage, although such sons 
existed, lienee the mention of a wife equal by tribe intmids only the pre- 
ferableness [of her or her offspring :] and the restriction, that she be a lawful 
wife, c\dudes the eshetraja or issue of the soil, and the rest.— l*ecnun ilrodftyct. 

The sun by a woman of equal tribe espoused in any of the ii regular forms 
of marriage {Axura <}’"£.) is a legitimate son : and the sons of a Brahmana , by 
wives espoused in the direct order of the classes (Cshatriya denominated 
the Murd'hdva&icla , the AmbashCha i and the Pdrasava or Nishdda ; and the 
sons of a Cbkatriifa by wives of the J aisya or Sudva tribe, named the ITrj- 
JtUhga and the Ugva ; and the son of a Vaiya by a Sudr* w oman, called the 
Caram ; are all legitimate sons, — r/strdvKJam bhaltd hi the Aladana-Pdrijdtcc, 

By the term “lawful” is excluded a woman espoused by one to whom such 
marriage was not permitted: therefore the sons by women of superior tribe 
arc not legitimate ; and, for this purpose, the word “lawful has been inti o* 
iluced into the text (§ 1.) A lawful wife for a man o C a regenerate tribe is a 
woman of a regenerate tribe ; and, for a Sitdvu man, a Sudyci woman, hoc 
want of a wife of preferable description, one analogous is allowed. Con- 
sequently it is not indispensable, that the wife be of the preferable description. 
Fven a Sudta woman may be the wife of a regenerate man ; and her issue is 
legitimate, as will be shown. — Bdlam-bhatta . 

3. Eqml to the legitimate son.'} The daughter appointed to be a son, and 


* Bdlam-bhatta directs this to be supplied in conformity with passages of 
( 15 , 2.) and Menu* 9, ICO.) 

31 IT 2 3(« 


2. Exposition 
of the text. Legb 
timate son. 


3, Son of an 
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CILYP. I, 


appointed 
daughter, describe 
ed by Vamhtlm; 
and daughter ap- 
pointed to be a 
f*on ; 


mitacsharX. 

equal to Lim ; that is, equal to the legitimate son. The term 
signifies son of a (laughter. Accordingly he is equal to the 
legitimate son ; as described by Vasisht’ha : " This damsel, 
who has no brother, I will give unto thee, decked with oma- 


AN NOTATIONS. 

the son of an appointed daughter, are either of them equal to the legitimate 
son.— Viftivvewara in the Madana-Pdrijata, 

Since the son of an appointed daughter is son of legitimate female issue, 
thci ■ fore lie is equal to a legitimate son : but he is not literally a legitimate 
son, being ono remove distant. — Visweswara in the Suhkt'hini, 

f V I '.hid twin may signify t£*c.] It may signify a daughter who becomes by 
appoiiitim.nl a son ; that is, who is pot in place of a son. Although she he 
lcjitmiat yet being female, sho is merely equal to a son.— VeevamitrOdaya. 

ICipml to him,” equal to the legitimate son, is the putricd-pulra or daugh- 
tci appointed to be a son : for, since all the terms of the definition of a legitimate 
sun, excepting sox, are applicable to her, she is similar to him.— Apararca. 

The Putncd-putra is of four descriptions. The first is the daughter ap- 
pointed to be a son. She is so by a stipulation to that effect. The next is 
her son. lie obtains of course the name of r son of an appointed daughter,’ 
without any special compact. This distinction, however, occurs : lie is nut 
in placo of a son, but in place of a son’s sou, and is a daughter’s son. 
Accordingly he is described as a daughter’s son in the text of Sane 7 ha and 
JLichita ; il An appointed daughter is like unto a son ; as PracJicHasa has 
declared : her offspring is termed soil of an appointed daughter : he offers 
funeral oblations to the maternal grandfathers and to the paternal grandsires. 
There is no difference between a son’s soil and a daughter’s son in respect of 
benefits conferred." The third description of son of an appointed daughter 
is the child born of a daughter who was given in marriage with an express 
stipulation in this form “ the child, who shall be born of her, shall be mine 
for the purpose of performing my obsequies.”* He appertains to his maternal 
grandfather as an adopted son. The fourth is a child born of a daughter who 
was given in marriage with a stipulation in this form : “The child, who shall 
lie born of her, shall perform the obsequies of both” He belongs, as a son, 
both to his natural grandfather and to bis maternal grandfather. But, in tho 
case where she was in thought selected for an appointed daughter,! she is so 
without a compact, and merely by an act of the mind.— IlSmddri. 


* Menu, 9, 127. 

m 
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merits : the son, who may be boi-n of her, shall be my son.”* 
Or that term may signify a daughter becoming by special 
appointment a son. Still she is only similar to a legitimate 
son ; for she derives more from the mother than from the 
father. Accordingly she is mentioned by Vasisht’ha as a 
son, but as third in rank : “ The appointed daughter is con* 
sidcred to be the third description of sons/'t 

4. The son of two fathers (dwgamnshyuyana) \ is inferior 
to the natural father's legitimate son, because he is produced 
iu another’s soil. 


ANNOTATIONS. 

The son of the appointed daughter belongs in general only to the maternal 
grandfather : but, by special compact, to the natural father also. Thus Yama 
says : “ Let the son of an appointed daughter perform the obsequies of his 
maternal ancestors exclusively : but, if he succeed to the property of both, let 
him perform the obsequies of both.” Accordingly this child also is denoml* 
nated dm/dimsh ydyana or son of two fathers . — Balam bhatla. 

“ The appointed daughter is the third description rf sons ,” j “For she, who 
has no brother, reverts to her male ancestors and obtains a renewed filiation.” — 
VasisId'ha.W 

The adopted daughter is counted by Vasishl'Jta as the third: not by Ydjrtya' 
U'alct/a. — Subod'kinL 

Mitra Misra reads second instead of third ; against the authority of the 
institutes and of every compiler who has cited this passage. 

4. Is inferior to the legitimate son.] lie is similar to the son of the body.— 
Bdlambhatta. 

Is not the son of two fathers the offspring of his natural father ? Is he 
then a legitimate son ? or one or other of the various descriptions of adoptive 
and secondary sons? Anticipating this question, the author says : “He is 
not different from luui he is equal to a son of the body. — SnbOd' hint. 

The commentary last cited reads tu isisJitct ‘not different instead of apaci ishta 
‘inferior/ — Both readings are noticed by Bdlam-bhalla . 


* Yasiskt'ha, 17. 1(5. t Vasisht’ha t 17. M. 

J Vide Sect. 10. il ^ usisht 17. 1£>. 


as also described 
by YasUht'ha, 


4. Son of two 
fathers (Sect* 10.) 
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chap. r. 


5. So» of the 5. A child, begotten by another person, namely by a 
kinsman, or by a brother of the husband, is a wife’s son 
( eshetraja .) 

den ori° -U °* The son of hidden origin {gv.iVhaja) is one secretly 

brought forth in the husband’s house. By excluding tko 
case of a child begotten by a man of inferior or superior tribe, 
this must be restricted to an instance where it is not ascer- 
tained who is the father, but it i3 certain that ho must 
belong to the same tribe. 


ANNOTATIONS. 

5. A child , begotten by another person , . . . As a wife's sow.] There are two 
descriptions of eshetraja or wife’s sou ; the first of them is son of both fathers 
( dwipi tried ; ) the other is adopted son of the wife’s husband.-— Veeramilroihya. 

A son begotten, under a formal authority, by a kinsman being of equal class, 
or by another relative, is a wife’s son.— V isivcswara iu the Madana-Pdrijdila, 

6. He must belong to the same tnbe.'] A child secretly conceived by a 
woman, in her husband’s house, from a man of the same tribe, but concern- 
ing whom it is not certainly known who the iudi\idual was, is named a son 
of concealed origin. The ignorance as to the particular person must be the 
husband’s, not the wife’s : and tlie knowledge of his equality in tribe may be 
obtained through her ; for surely she must know who he is. But, if she 
really do not know liis tribe, having been secretly violated by a stranger [in a 
dark night,*] then the child bears the name of a son of hidden origin, but 
is not so fit a son as the one before described. — ViswCswara in the Madaua- 
Pdrijdta . 

In such circumstances, the child must be abandoned, say others. — Bdhim* 
bhatta . 

Since the natural father is not known, the child belongs to tlie same tribe 
with his mother. But, if there be a suspicion, that ho was begotten by a man 
of inferior tribe, he is contemned.-— Vdchespali Misra in the Srddd'fai- 1 
chintdmani. 

A son, who is born of the wife, and concerning whom it is not certainly 
known who is the natural father, is adoptive son of the mother’s husband, and 
called son of concealed origin. Being son of the adoptive father’s own wife 
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7. A damsel’s child (edmna) is the offspring' of an 
unmarried woman by a mail of equal class (as restrict- 
ed in the preceding instance :) and he is son of his 
maternal grandfather, provided she be unmarried and abide 
in her father’s house. But, if she be married, the child 


ANNOTATIONS. 

and begotten on her by another man, he is similar to the son of the wife, and 
therefore described after him. — Apttrdrca . 

7. By a man of equal clans.’] As the son before described must be one 
begotten by a man of like tribe, so must this son also be the offspring of a 
man of equal class. “ Damsel” does not here signify unmarrried only : for, 
even with that import, the term is frequently used in the sense of i unconnect- 
ed with man.* But it signifies a woman with whom a regular marriage lias 
not been consummated.— lidlam-bhatta. 

The meaning of the passage of the M it deshard is this : “ Unmarried” 
signifies one, whose nuptials have not been commenced ; <{ married,” whose 
nuptials are begun. The affix here implies an act begun and not past. For 
a child begotten by a paramour alike in class, on a woman whose marriage is 
complete, is a son of concealed origin. — Veeramilrddaya, 

The child, born of an unmarried woman, is denominated son of a damsel ; 
aiul is considered by Menu and the rest as son of his maternal grandfather. 
Being produced in a soil which in some measure appertains to him, namely his 
daughter, the child is similar to the son of concealed origin, and is therefore 
mentioned by Ydjnyawalcya, next after him. — Apararca. 

If the maternal graudfather have no male issue, then the damsels son is 
deemed his son ; if he have issue, then the child is son of the husband. If 
both bo childless, he is adoptive son of both. — Pdrijdta cited in the Beirut* 
cor a and Sudd'hi-vMca, 

If cither of them be destitute of male issue, the child is his son ; but, if 
both bo so, the child is son of both.— Bdlam-bfiaUa. 

So Menu intimates.] The meaning of the passage cited from Menu is as 
follows : a young woman, betrothed, but whose nuptials have not been com- 
pleted ; and who is consequently a maiden, since she is not yet become the 
wife of her intended husband : a son (we say) borne by such a damsel is 
denominated a damsel’s child, and is considered as son of tho bridegroom ; 
that ia, of the person by whom she is espoused. Accordingly the condition 
“ in the house of her father” is pertinent as an explanatory phrase : for, after 
Carriage, she inhabits the house of her husband,— VcevamiUOdaya. 
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CHAP, x, 


described 

Menu, 


8. Son < 
twice-married 
man. 


by becomes son of her husband. So Menu intimates ; " A son 
whom a damsel conceives secretly in the house of her father, 
is considered as the son of her husband, and .denominated a 
damsel’s son, as being born of an unmarried woman.”* 

f a 8. The son of a woman twice-married is one begotten 
wo ' by a man of equal class, on a twicc-marricd woman, whether 
the first marriage had or had not been consummated. 


ANNOTATIONS. 

8. Whether Whether the marriage had or had not been consummate 
c*d by the iirst husband, and whether she have been forsaken by her husband 
in his life-time or be a uidow. Such is the meaning. Accordingly Vishnu so 
declares : <l ITe, whom a woman, either forsaken by her husband, or a widow, 
and again becoming a wife by her own choice, conceived [by a second husband,] 
is called the soil of a woman twice-married/’t The child is son of the natural 
father : for the first husband’s right to the woman is annulled by his death or 
relinquishment ; and she has not been authorized to raise up issue to him ; and 
she takes a second husband solely by her own choice. — Bdlam bhatta. 

There are two descriptions of twice married women : the first is a woman 
whose marriage has not been consummated, but only contracted, and who ia 
espoused by another man. The other is a woman who has been blemished by 
intercourse with a man, before marriage. The offspring of such a woman is 
( pauiier. bkava) son of a twice married woman. Accordingly it ia so express- 
ed in the text. — VceramilMaya. 

“ A woman, whose marriage bad not been consummated, and who ia again 
espoused, is a twice married woman. So is she, who had previous intercourse 
with another man, though she be not actually married a second time.”— 
Vishnu J 

A child begotten “ on a woman, whose [first] marriage had not been con- 
summated on the wife of an impotent man or the like, whether she ha\c 
become a widow or not; or on his own wife “ who had been deflowered 
who had been enjoyed by strangers, and who is taken back, and again 
espoused ; the child (we say) begotten on such a woman, is called ‘son by a 


* Menu , 9. 172. 

+ Menu, 9, 175, Erroneously cited as a passage of Vishnu* 
t Vishnu, 15. 8.-9. 
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9. He, who is given by liis mother with her husband’s 
consent, while her husband is absent, [or incapable though 
present,*] or [without his assentf j after her husband’s de- 


ANNOTATIOXS. 

wo»nan twice married.' The twice-married woman has been described in the 
first book [of Ydjnyamalcyas institutes.]— Apardrca. 

u Whether a virgin or deflowered, she who is again espoused with solemn 
rites, is a twice^raarried woman : but she, who deserts her husband and 
through lust cohabits with another man of the same tribe, is a self-guided 
w oman/’ — Ydjnyawalcya. f 

There are two descriptions of women termed anyapurvd ]| or previously con- 
nected with another : namely the punerl )Mi or woman twicemiarried, and the 
swairint or self-guided nnd unchaste woman, The twice- man h-d woman also 
is of two descriptions ; according as she has or has not been deflowered. She, 
who is not a virgin, is blemished by her intercourse with man before the 
nuptial ceremony : she, who is yet a virgin, is blemished by the repetition of 
the ceremony of marriage. Hut one, who deserts the husband of her youth, 
and through desire cohabits with another man of the same tlibe, is a self-guided 
woman (swalrwi ) — MUdcAiard.% 

A woman, who, having been married, whether she he yet a virgin or not, h 
( again espoused in due form by her original husband or by another, is a twice* 
married woman. Sho is so described by Menu: “If she he still a virgin, or 
if she left her original husband and return to him, she may again perform the 
marriage ceremony with her second [or, in the latter case, her original] hus- 
band and by Varisht'ka ; “ She, who, having deserted the husband to whom 
■die was married in her youth, and having cohabited with others, rot unis to his 
family, is a twice mairied woman, Or she, who deserts a husband impotent, 
degraded, or insane, and marries another husband, or does so after the death 
of the first, is a twice-married woman. ”** The repetition of the nuptial 
ceremony constitutes her a twiee-mariied woman. But she, who leaves her 
husband and through desire cohabits, without marriage, with a man of the 
same tribe, is a sclfguidcd woman. — Apardrca. 

9. toko b? given by !m mother u'Uh her husband's consent ] Vasishf ha 

says “Let not a woman either give or accept a son, unless with the assent of 
her husband. ”++ He had before said “Man, produced from viule seed ami 


* Bdlam^bhattn* f Bdlam hhatia . 

t Ydjnyatoalcya, 1. 63. II Same with parapvrvd. See Muni', 5. 1G3. 
§ On* Ydjmjawixlcya, 1. 63. If Menu, 9. 176. 

** Vamht'ha, 17. 13.— 19, ft VasUlit'ha , 15. 4, 
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cease, or wlio is given by bis father, or by both, being of the 
same class with the person to whom he is given, becomes his 
given son ( dattaca .) So Menu declares : “ He is called a son 


ANNOTATIONS. 

uterine blood, proceeds from his father and his mother, as an effect from its 
cause. Therefore both his father ami his mother have power to give, to sell, 
or to abandon their son. * 

Concerning the mother’s authority to give away her son, when she is a 
widow, see a subsequent note. In regard to a widow’s power of adopting a 
son, there is much diversity of opinions. Vdchespati Misra , who is followed 
by the Maib'hila school, maintains that neither a woman, nor a Sndra, can 
adopt a dattaca or given son ; because the prescribed ceremony {§ 13.) includes 
a sacrifice, which they are incapable of performing. This difficulty may be 
obviated by admitting a substitute for the performance of that ceremony : and 
accordingly adoption by a woman, under an authority from her husband, is 
allowed by writers of the other schools of law. Nanda Pandtla, however, 
in his treatise on adoption, restricts this to the case of a woman whose husband 
is living, since a widow cannot, he observes, have her husband s sanction to the 
acceptance of a son. On the other hand, Bdlam-bhatla coutends, that a 
woman’s right of adopting, as well as of giving, a son, is common to the 
widow and to the wife. This likewise is the opinion of the author of the 
Vyanthd ramoyuc'ha : but, while he admits, that a widow may adopt a son 
without licr husband’s previous authority, he requires, that she should have 
the express sanction of his kindred. Writers of the Oaura school, on the 
contrary, insist on a formal permission from the husband declared in hia life- 
time. * 

Being of the same class with the person to whom he. is given f] Or being given 
to a person of the same class. The two readings, (savarndtja in the dative, or 
savarnOy'jh in the nominative,) both noticed by the commentator BdUrn- 
l hall a, give the same sense. 

The adopted son must be of the same tribe with the giver or natural parent 
as well as with the adoptive parent, according to the remark of Apardrca 
cited with approbation by Nanda Pandita in his treatise on adoption. 

Becomes his given son.] The son given ( dattaca ov dattrima) h 
sorts ; 1st simple, 2d boh of two fathers ( dwyd mushy dr/ana.) The first is one 
bestowed without any special compact; the last is one given under an agiec* 
ment to this effect “he shall belong to us both,”— Vyavahdramayuc'ha. 


m 


l VasiMa, 15. 1,-2. 
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given. ( dattrima ,) whom his father or mother affectionately 
gives as a son, being alike [by class,] and in a time of dis- 
tress; confirming the gift with water.”* 

10. By specifying distress, it is intimated, that the son 10 Distress i, 

should not be given unless there be distress. This nrohihi. re< l u!site to j ,istir y 
. . I a parent in giving 

lion regards the giver [not the taker.f] awayhiaoffijpring. 


ANNOTATIONS. 

“ Whom his father or mother gives."] Mcdlwtit'hi reads and interprets 
c< whom his faLher and mother give;” (inserting the conjunctive particle 
cha instead of the disjunctive vd .) Bdlam-bhalta condemns that reading ; 
and infers from the disjunctive particle and dual number in tho text, that 
three cases are intended ; viz. 1st. The mother may give her son for adop- 
tion with her husbands consent, if ho be absent or incapable ; and without it, 
if he be dead or the distress be urgent. 2d. Tho father may give away his 
son without his wife’s consent, if she be dead, or insane, or otherwise 
incapable ; but, with her consent, if she reside in her own father’s house. 3d, 
The father and mother may conjointly give away their son, if they he living 
together. 

“ Whom his father or mother affectionately gives”] Amicably ; not from 
avarice or intimidation. In the Veeramitrudaya, the word is expressly stated 
to be used adverbially : but Balam*bh\Ua considers it as an epithet of the 
son to be adopted, and as implying, that the adoption is not to be made against 
his will or without his free consent. 

u Being alike."] This is interpreted by Med' hd til' hi as signifying * alike, 
not by tribe, but by qualities suitable to the family : accordingly a Cshatrigt^ 
or a person of any other inferior class, may be the given son ( dattaca ) of a 
Jh'aJmana .* Bdlamhhalta and the author of the Mayucha censure this 
doctrine : Bince every other authority concurs in restricting adoption to the 
instance of a person of the same tribe. 

10. By specifying distress.^] “ Distress” is explained in the Praedsa cited 
by Chandeswara, * inability [of the natural father] to maintain his offspring.* 
Banda Pandila, in his treatise on adoption, expounds it as intending the 
necessity for adoption arising from the want of i^sue. Tut Bdlam-hhatta 
rejects this, and supports the other interpretation ; explaining the term as sig* 
nifying * famine or other calamity. 1 

* Menu, 9. 168, t Babdd’hw and MlanMatla. 
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11. The person 
must not be an 
only son : so 
Vasishfha, 


12. Nor the 
eldest son : ac- 
cording to Menu. 


1 3. The form 
to be observed in 
this adoption, is 
described by 

VauM'ha, 


11, So an only son must not be given (nor accepted *) 
For Vamlitfha ordains “ Let no man give or accept an only 
son ”f 


12. Nor, though a numerous progeny exist, should an 
eldest son bo given : for he chiefly fulfils the office of a son ; 
as is shown by the following text. t( By the eldest son, as 
soon as born, a man becomes the father of male issue.” J 

13. The mode of accepting a son for adoption is propound- 
ed by VasisMha : " A person, being about to adopt a son, 

should take an unremote kinsman or the near relation of* a 


ANNOTATIONS. 

This prohibition regards the giver.] If he give away his son, when in no 
distress the blame attaches to him, not to the taker. — Bdlam-hhatfa* 

] 1. tfo an only son should nut he f/iven.] Nor should such a son be accepted, 
Tim blame attaches both to tho giver and to the taker, if they do so.— m- 
l duilta, 

“Let no man give or accept an only son."] “For he is [destined] to con- 
tinue the line of his ancestors.” Such is the sequel of Va siskt'has text.—Bdlaiir 
l halt a. 

13. The mode of accepting a son .... is ’propounded Inj VashMha.] Raglan 
mn dana, in the UduUta^laiwa, has quoted a passage from the Called yuedva, 
which, with the text oi Vasishl'ha,\) constitutes the groundwork of the law of 
adoption, as received by his followois. They const* ue the passage as an un- 
qualified prohibition of the adoption of a youth or child whose age exceeds five 
years and especially one whose initiation is Advanced beyond the ceremony of 
tonsure. Tlti* b not admitted as a rigid maxim by writers in other schools of 
law ; and the authenticity of the passage itself is contested by some, and 
particularly by the author of the Vyav aha ram nyuvha, who observes truly, 
that it is wanting in many copies of the CdHca-purdna. Others, allowing the 
text to be genuine, explain it in a sense more consonant to the general practice, 
which permits the adoption of a relation, if not of a stranger, more advanced 
both In age and in progress of initiation. The following version of the passage 


• Balam-bhatta. t Vamht'ha, 15. 3. t Menu, 9. 105. 

II Vusisht'ha, 15. 1.— 7. Sue preceding quotation*. 
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kinsman, having convened liis kindred and announced bis 
intention to the king, and having offered a burnt offering 
with recitation of the holy words, in the middle of his ( 
dwelling."* 


ANNOTATIONS. 

conforms with the interpretation of it given by Nan da V audit a in the Daltaca - 
mtftdnsd? “ Sons given arid the rest, though sprung from the seed of another, 
yet being duly initiated [by the adopter] under his own family name, become 
sons [of the adoptive parent.] A son, having been regularly initiated under 
the family name of his [natural] father, unto the ceremony of tonsure, does 
not become the son o f another man. When indeed the ceremony of tonsure 
and other rites of initiation are performed [by the adopter] under liis own 
family name, then only can sons given and the rest be considered, as Issue : 
else they are termed slaves. After their fifth year, O King, sons are not to 
be adopted. [But,] having taken a boy five years old, the adopter should first 
perform the sacrifice for male issue.” t 

The PiUrahti or sacrifice for male issue, mentioned at the close of thin 
passage, is a ceremony performed according to the instructions contained in 
the following text of the Veda : i( He who is desirous of issue, should offer to 
fire parent of male offspring, an oblation of kneaded rice roasted upon eight 
potsherds ; and to Indr a father of male offspring, a similar oblation of rice 
roasted on eleven potsherds : fire grants i»im progeny ; ludra renders it old.” 

“ An unremote kinsman or the near relation of a kinmo.n? ] This very 
obscure passage, which is variously read and interpreted, is here translated 
according to the elaborate gloss of Nando, Pandita in his treatise entitled 
Daltaca- mlindns'l. Yet the same writer in his commentary on Vishnu (15. 
lib,) citing this passage, gives the preference to another reading (ad dr a* 
Ixhtd'havam asannicrishtam eva f ) which he expounds 1 one whose whole kindred 
dwell in a near country, and one not connected by affinity.’ Which of theso 
readings lie has adopted in his commentary an the Mid- shard, ih not ascer- 
tained. From a remark in the text (§ 14 ,) the author himself, Vijnyti* 
nCsmara, appears to have read and understood it diiferently : “Should take, 
hi the presence of his kin, one whose kinsmen are not remote.” For copies of 
the Mildcshard exhibit the reading, ad&ra-h'nid'hawm bandhu sannicrishta eta. 
But tho commentator Bdlam-bhatta seems to have read, as the Dallaea - 
J nmdnsdf l/andhu-sannicrishtam (in tho accusative instead of the locative ;) 


t Cdlicd-jpurdna, c. autepenult. 

aio-n 


* Vasisht'haj 15. 5. 
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14. Explana- 
tion of the text. 


15. The same 
rules applicable to 
adoption by pur- 
chase &o. 


16. Son bought; 


CHAP. r. 


14. An unremote kinsman.] Thus the adoption of one 
very distant by country and language, is forbidden. 

15. The same [ceremonial of adoption*] should be ex. 
tended to the case of sons bought, self-given, and made [as 
well as that of a son deserted :f] for parity of reasoning 
requires it. 

16. The son bought (crtla) is one who was sold by his 


ANNOTATIONS. 

though he explain the terms a little differently and transpose them : * should 

* take a kinsman nearly related (band'hii'Sannicrishtam,) as a brother’s son 
f or the like ; hut, on failure of such, one whose kinsmen are not remote 
‘ (ad ara bdnd'havcnn ) ; that is, any other person, whose father and the rest of 
‘ his relations abide in a near country and whose family and character are 

* consequently known.* The authors of the Caljxxtaru and Rctndcara read, 
like the scholiast of Vishnu, adurc band' havam asannicrishtam 6vct, and 
thus interpret the passage 4 should take one whose kinsmen, namely his mater* 
i nal undo and the rest, are near, [and whose name and tribe, with other 

* particulars, can therefore be ascertained ; or, for want of such kindred,*] 
1 even oue whose good or bad qualities are not known, [or one whoso kinsmen 

* are not at hand ; for his name and family may be ascertained by other 

* sufficient proof.*||] 

“Announced his intention to the Icing.”] Rajah or king, usually signifying 
the sovereign, is here restricted, according to the remark of Nanda fandtta, 
to the chief of the town or village. 

“ In the middle of his dioelling”] The sequel of VamhChas text is as 
follows. “ But, if doubt arise, let him set apart [without initiation and with 
a bare maintenance] like a Sudra , one whose kindred are remote. For it is 
declared [in the Veda] Many are saved by one.’'§ 

15. The same ceremonial,] Excepting the sacrifice or burnt offering. How* 
ever, even that is to be performed at the adoption of a son self given.— Bdlani' 
Ikatta , 

16. As for the text of Menu tfr.] Sidapdni, on the other hand, expounds 


# Subdd J hinL + Bdlambliatta. 

+ Vivdda- Rctndcara, II Vivida-Mndcara, 
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father and mother, or by either of them : excepting as before 
-an only son or an eldest one, and supposing distress and 
equality of tribe. As for the text of Menu, ( f< He is described by Menu. 
called a son bought, whom a man, for the sake of hav- 
ing issue, purchases from his father and mother : whether 
the child be equal or unequal to him.”*) it must be inter- 
preted f whether like or unlike in qualities ; J not in class : 
for the author concludes by saying “ This law is propounded 
by me, in regard to sons equal by class 

17. The son made (crUrima) is one adopted by the person 17. Son made, 
himself, who is desirous of male issue ; being enticed by 
the show of money and land, and being an orphan without 
father or mother : for, if they be living, he is subject to their 
control. 


ANNOTATIONS. 

Ydjnyamlcya by Menu, and admits the inequality of tribe. ' A child, 
* sold by Ilia father and mother, and received from adoption, is a son bought. 
' He may be of dissimilar tribe : for the text [of Menu] expresses "equal or 
‘ unequal.”? Chandd swam quotes tho following discordant interpretations : 
4 “ Equal f* belonging to the same tribe ; or, if that be not practicable, one 
'unequal, or not appertaining to the same tribe. So the Pdrijdta.\\ But 
'the author of the Frac<ha observes, Though the text express " unequal,” 
' vet a child of a superior tribe must not be taken as a son, by a man of 
'inferior tribe; nor one of inferior class, by a man of a higher tribe. And 
'the words " equal or unequal,” as interpreted by Mod licit U hi } are relative 
'to similarity in respect of qualities. ’§ 

17. The son made.] One bereft of father and mother and helonging"to 
the same tribe with the adopter, and by him adopted, being enticed to 
acquiesce by the show of wealth, is a son made by adoption, 1 is a cswai a 
in the Madana*Pdrijdta, 


# Menu, 9. 174. + Ydjnyawalcya, 2. 134, Vide g 37. 

I Dipacalivd oil Yajnyawalcya. 

!| Not the Madanz-Pdrydla, which gives the contrary interpretation, 

§ Yicdda’RelnQcara, 
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IS. Son self- 
given. 


19. Son of a 
pregnant bride. 


18. The son self-given is one, who, being bereft of father 
and mother, or abandoned by them [without cause,*] presents 
himself, saying “ Let me become thy son.” 

19. The son, received with a bride, is a child, who, being 
in the womb, is accepted when a pregnant bride is espoused, 
lie becomes son of the bridegroom. 


ANNOTATIONS. 

The form, to be observed, is this. At an auspicious time, the adopter of a 
bod, having bathed, addressing the person to bo adopted, who lias also bathed, 
and to whom he has given some acceptable chattel, says “ Bo my son.” He 
replies “ I am become thy son.” The giving of some chattel to him arises 
merely from custom. It is not necessary to the adoption, The consent of 
both parties is the only requisite ; and a set form of speech is not essential.— 
Radmil liar a in the Sudd'hi-vh'eca, 

18. The son sclf-yiven.] lie, who, unsolicited, gives himself saying “ lot 
me become thy son,” is called a son self-given (swayandalta. — A par arc*. 

Here also it is requisite, that he belong to the same tribe with his adoptive 
father Visvti&vnra in the MadmaTdrijdta, 

<f He who has lost Ids parents, or beeu abandoned by them without cause, 
and offers himself to a man as his son, is cal ed a son selb^givcn/' — t* 

Being abandoned by his father and mother without any sufficient cause, 
such as degradation from class or the like : but merely from inability to main- 
tain hirn during a dearth, or for a similar reason. — Veemv ittmdaga. 

19. The son received with a bride,] If a woman be married while pregnant, 
the child born of that pregnancy is a son received with a bride {sahki'ha') 
provided the child were begotten by a man of equal class.— Timosioara in 
the Madand-Pdrijdta . 

lie is distinguished from the son of an unmarried damsel, because the con* 
ception preceded the betrothing of the mother ; and from the son of concealul 
origin, because the natural father is known. Then what difference is there } 
for the son of the unmarried damsel was conceived before troth plighted. 
Ttuc : yet there is a great difference, since one is born before maniage, aiid 
the other after marriage. This son received with a bride is son of him who 
takes the hand of the pregnant woman in marriage : for the maternal grand* 
fathers right is divested by his giving away tho child with the mother. — * 
Nanda V audita in the Yaiyayanli on Vishnu . 


* Bdlam-bhatta , 
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20. A son deserted ( apamdiVha ) is one, who, having been 
discarded by bis father and mother, is taken for adoption. 
He is son of the taker. Here, as in every other instance, he 
must be of the same tribe with the adoptive father, 

21. Having premised sons chief and secondary, the author 
explains the order of their succession to the heritage : 

CXXXIItf. “Among these, the next in order is 
“ heir, and presents funeral oblations oh failure of the 
<f preceding.”* 


ANNOTATIONS. 

Since the bridegroom is specified as the adoptive father, the child docs not 
belong to his natural father. Although the religious ceremony of marriage 
do not take place in the case of a pregnant woman, since a text of law 
restricts the prayers of the marriage ceremony to the nuptials of virgins, and 
forbids their use in the instance of women who are not virgins, as a practice 
which has become obsolete among mankind ; and it would be inconsistent 
with a passage of the Veda fused at the nuptial ceremony as a prayer] express- 
ing “ the virgin worships the generous sun in the form of fire nevertheless 
the term " marry” [in the text of Menui] intends a religious ceremony 
different from that, but consisting of burnt offering*, and so forth, according to 
the remark of the Rctndcava and the rest* — 1 achcspati Mist'd in the 
firu r hVha-cb inid mani . 

20. Discarded .] Abandoned: not for any fault, but through inability 
to maintain him, or because lie was born under the influence of the stais of 
tlie scorpion’s tail,! or for any similar reason. — Balam^bkaita. 

Since that, of which there is no owner, is appropriated by seizure or occu- 
pation, the child becomes son of him, by whom he is taken, Isandu Pandita 
hi the Vaijayantt on Vishnu, 15, 24, 


* Yajnyawalcya, 2. 132a. t Menu, 9, 1/3. 

J The birth of a son, while the moon is near the stars of Mala (the scor- 
pion’s tail), is dangerous to the father's life, according to Indian astiology ; 
and, on this account, a son born under that influence is exposed 01 abandoned, 
if natural affection and humanity do not overcome superstition and ciedulily. 


20. Sou desert* 
cd* 


21, Order in 
which these dif- 
ferent sons suc- 
ceed to an iuliori- 
tance : 

os declared by 
Ydjnyaivalci/a, 



mitacsiiarX. 


chap, t. 


so® 

O ,V(V 

22. Interpreta- 
tion of the text, 


25. An ap- 
pointed daughter 
shares with a legi 
timate son ; ac- 
cording to a pas* 
sage of Maui, 


22. Of these twelve sons above-mentioned, on failure of 
the first respectively, the next in order, as enumerated, must 
he considered to he the giver of the funeral ohlafion or per- 
former of obsequies, and taker of a share or successor to the 
e [feels. 

23. If there he a legitimate son and an appointed daugh- 
ter, Menu propounds an exception to the seeming right of the 
legitimate son to take the whole estate: “ A daughter having 
been appointed, if a son he afterwards horn, the division of 
the heritage must in that ease he equal : since there is no 
right of primogeniture for the woman.”* 


ANNOTATIONS. 

22. Of these twelve sods.] The various modes of adoption, added to the 
legitimate son by birth, raise the number of descriptions of sons to twelve, 
according to most authorities. ‘ That number is expressly affirmed by Menvrf 
Nam1a,t VasishCha,\\ Vishnu ,§ &c. A passage is however quoted from 
Ih'vata, asserting the number of fifteen (“ The descriptions of sons are 
ten and five/’) and Vrlhatpati is cited as alleging the authority of Menu 
for thirteen: “ Of the thirteen sons, who have been enumerated by Main 
in their order, the legitimate son aud appointed daughter are the cause of 
lineage. As oil is declared to be a substitute for liquid butter, so are eleven 
sous by adoption substituted for the legitimate son and appointed daughter.” 
JVitnda Pandila, in his commentary on Vishnu, observes, that * the number 

* of thiiteen specified by Vuhaspaii , and that of fifteen by Dcvala, intend 

* sub-divisions of the species, not distinct kinds : consequently there is no con- 
tradiction ; for those sub-divisions are also included in the enumeration of 

* twelve.’ It appears, however, from a comparison of texts specifying the 
various descriptions of sons, that the exact number (as indeed is acknowledged 
by numerous commentators and compilers) is thirteen ; including the son by a 
fiudra woman. — Vide § 30. 

23. If there ha a son and an appointed daughter.'] So this passage U inter- 
preted by the commentators Visions warn and Balani-bhatta. The original 
is, however, ambiguous and might be explained ‘ if there be a legitimate son 


* Menu, 9, 134. + Mem, 9. 158. J Narnia, 13. 44. II Vaaleht'ha, 17. U> 
| Vishnu, 15. 1. 
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2 k So tlie allotment of a quarter shave to oilier 
iuferior sons, when a superior one exists, has been ordained 
by VamM’ka : “ When a son has been adopted, if a legiti- 
mate son be afterwards born, the given son shares a fourth 
part.”* Here the mention of a son given is intended for an 
indication of others also, as the son bought, son made by 
adoption, and [son self-givenf and] the rest : for they are 
equally adopted as sons. 

25. Accordingly Cahjfajana says, “ If a legitimate son be 
born, the rest arc pronounced sharers of a fourth part, 
provided they belong to the same tribe ; hut, if they bo of a 
different class, they are entitled to food and raiment only.” 

26. “ Those who belong to the same tribe,” as the son of 
the wife, the son given and the vest [namely the sons bought, 
made, self-given and discarded,!] share a fourth part, if 
there he a true legitimate sou : but those, who belong to a 
different class, as the damsel’s son, tbe son of concealed 


ANNOTATIONS. 

and a son of an appointed daughter/ Bdlam-hhafla remaiks, that this can 
only happen where a legitimate son is born after the appointment of ft daughter. 

2L So the allotment of a quarter share. J As the appointed daughter parti, 
eipatea where there is a legitimate son ; so do other sous likewise partake. 
Subdd’hinL 

The mention 'J a son given.] This is according to tho reading of the text 
as hero cited and in tho Veeramitrodoi/a and CumaUicnra s t icddi- [‘huiav i. 
But, in tho Calpata ru, Jtetndcara, Chintdmani that restrictive term is 
wanting : Sa ehatnrt’haUdga-bhdgi vjat, instead of ChalurCha bkwju bhdyi 
syad daitacah, 

25. Sharers of a fourth part,] This reading is followed in the 
2 } drijcUa t Veeramilrddat/a , &c. But the CalptUoru, Retna cat a and otha 
compilations read *a third part/ — Vide J'mfita-rdhftna, L: 10.j§ lb. 


% VaskMha } 15 . 3 . 


f jJahm-bhufta. 


+ 

T 


Subdtl^iini and Pihydta, 


U 


0 


o 

J* 
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24. Others have 
a quarter of a 
share, as directed 
by Va$iMh<x % 


25 . CdttffyaiHt' 
allots to thorn tho 
same portion ; pro - 
vided they bo of 
equal class . oho, 
food and loiuicut 
only. 

2d. Tho son of 
the wife, and sons 
given, bought, 
made, self* given 
and discarded, aro 
of equal class ; tho 
damsel’s son, the 
son of hidden orb 



CHAP. I. 


32 A 


mitaCsharX. 


gin, son of a preg- 
nant bride, and 
'<>xi of a twice-mar* 
nod woman, are of 
iufei ior rank. 


27. A passage of 
T ishnu, concern- 
ing Iheae exception- 
able sons, denies 
their participation. 


28. Menu allots 
to adopted sons, a 
mere maintenance: 
supposing their in- 
subordination to* 
wards the legiti- 
mate son. 


20 lie assigns 
a fifth or a sixth 
part to the sou 


origin, the son of a pregnant bride, and the son by a twice- 
married woman, do not take a fourth part, if there be a 
legitimate son : but they are entitled to food and raiment 
only. 

27. “Exceptionable sons, as the son of an unmarried 
damsel, a son of concealed origin, one received with a bride, 
and a son by a twice-married woman, share neither the 
funeral oblation, nor the estate.” This passage of Vishnu* 
merely denies the right of those sons to a quarter share, if 
there he legitimate issue : hut, if there he no legitimate son 
or other preferable claimant, even the child of an unmarried 
woman and the rest of the adoptive sons may succeed to the 
whole paternal estate, under the text before cited (§21.) 

28. “ The legitimate son is the sole heir of his fathers 
estate ; hut, for the sake of innocence, he should give a 
maintenance to the rest.”t This text of Menu must he 
considered as applicable to a case, where the adopted sous 
(namely the son given and the rest) are disobedient to tho 
legitimate son and devoid of good qualities. 

29. Here a special rule [different from Cdtgdi/ana’sl] 
is propounded by the same author (Menu) respecting the son 


ANNOTATIONS. 

28. Applicable lo a case where adopted sons {namely the son given c£v ) are 
disobedient .] It also relates to the damsel's son and tlie rest : for they 
are declared entitled to food and raiment only, if there be legitimate issue ;aud 
that must be supposed to be founded on the same authority with this text : 
but Menu has himself propounded a fifth or a sixth part for the son of the 
wife, if there be legitimate issue. |j — Veeramilrodaya. 


# It is not found in the institutes of Vishnu ; but is cited from that author 
in the Madana-Pdrijdta and Veeramitrddaya , as in this place, 
t Menu, 9. 163. t Bdkm Ihatla . II Vide § 29. 
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of the wife : f< Let tlie legitimate son, when dividing the 
paternal heritage give a sixth part, or a fifth, of the patri- 
mony to the son of the wife.”* The cases must be thus 
discriminated : if disobedience and want of good qualities 
be united, then a sixth part should be allotted. But, if one 
only of those defects exist, a fifth part. 

30. Menu, having premised two sets of six sons, declares 
the first six to be heirs and kinsmen j and the last to be not 
heirs but kinsmen : “ The true legitimate issue, the son of a 
wife, a son given, and one made by adoption, a son of con- 
cealed origin, and one rejected [by his parents,] arc the six 
heirs and kinsmen. The son of an unmarried woman, the 
son of a pregnant bride, a son bought, a son by a twice-mar- 
ried woman, a son self-given, and a son by a Sudm woman, 
arc six not heirs but kinsmen.”! 

31, That must be expounded as signifying, that the first 
six may take the heritage of their father’s collateral kinsmen 
{sapindas and samdtwdacas) if there be no nearer heir ; but 
not so the last six. However, consanguinity and the perform- 
ance of the duty of offering libations of water and so forth, 
on account of relationship near or remote, belong to both 
alike. 


ANNOTATIONS. 

til. The first six may lake the heritage of collateral kinsmen : .... not so 
the last sijo.} The sense of the two passages is, that, if there bo no nearer 
collateral kinsman, the first six inherit the property ; but not the six last.— 
HMd'hini. 

However , consanguinity i0<\] MH'hdtWhi interprets the text of Menu as signify- 
ing that ‘ the last six are neither heirs nor kinsmen.’ But that interpretation 
censured by Gullucd hhatta ; and is supposed by the commentator on the 
Mildvshara to be here purposely confuted, 


325 

of the wife : ac- 
cording to his re* 
lative merits. 


30. Two classes 
of sons arc dis- 
tinguished by 
Mena : one in- 
heriting from col- 
laterals, and the 
other not. 


31. Explanation 
of the text. 


* Menu, 0. 164. 


+ Main, 0. lol).-“160, 
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MITACSHAEA. 


CHAP, fc 

32. Confirmed 32. It must be so expounded j for tbe mention of a given 
1 , ,aaSa ° C ° 60n i Q the following passage is intended for any adopted or 

succedaneous son. “ A given son must never claim the 
family and estate of his natural father. The funeral oblation 
follows the family and estate : but of him, who has given 
away his son, the obsequies fail.”* 

33. Sons of all 33. All, without exception, have a right of inheriting 


ANNOTATIONS. 

32. The mention of given son is intended for any adopted sow.] The mean* 
ing, as here expressed, is this : the mention of a son given is in this place 
intended to denote any succedaneous son. Consequently, since it appears from 
the text that adopted sons have a right of inheritance ; but, according to the 
opponent’s opinion, it appears from another passage, that they have not a 
right of succession ; it might be concluded from such a contradiction, that the 
precepts have no authority : therefore, lest the text become futile, the inter- 
pretation, proposed by us, is to be preferred.— Subod'hini. 

Of him, who has given away his son , the obsequies fail.] This must be 
understood of the case where the giver has other male issue. — Subdd'hinh 

But, if he have not, then even that son is competent to inherit his estate 
and to perform his obsequies ; like <the son of two fathers (Sect. 10 § 1) : lbr 
a passage of Sdfttfap a directs (i Let the given son present oblations to lib 
adoptive parent and to his natural father, on the anniversary of decease, ami 
at Gaya , and on other occasions ; not, however, if there be other male issue,” 
This indeed can only occur where the natural father is bereft of issue after giving 
away liis son : since, at the time of tire gift, it is forbidden to part with an only 
son (§11.) In this manner is to be understood the circumstance of a given 
son, as son of two fathers, conferring benefits on both.— Balam-lliatta, 

If cither the natural parent or the adoptive father have no other male issue, 
the Dwydmushydyana or son of two fathers shall present the funeral oblation 
to him and shall take his estate : but not so, if there be malo issue. If both 
have legitimate sons, he offers an oblation to neither, but takes the quarter of 
a share allotted to a legitimate son of his adoptive father. — Vyavahdra* 
mayuc'ha. 

33. The word “ heir ” is frequently used .] An instance is cited in the text. 
It is part of a passage, of which the sequel ha3 not been found. The words 
are “ let him compel the heirs to pay." 


* Menu, D. 112, 
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their father s estate, for want of a preferable son : since a sub* 
sequent passage (" Not brothers, nor parents, but sons, are 
heirs to the estate of tbo father,”*) purposely affirms the 
succession of all subsidiary sons other than tbo true legitimate 
issue j and the right of the legitimate son is propounded by 
a separate text (" The legitimate son is the sole heir of his 
father's estate ;”+) and the word "heir” ( tKvjada } is frequent- 
ly used to signify any successor other than a son. 

34. The variation which occurs in the institutes of Vasis/i- 
t'ha and the rest, respecting some one in both sets, must be 
understood as founded on the difference of good and bad 
qualities. 


ANNOTATIONS. 

34. The variation, which occurs in Va sight' ha Ac . ] Menu, declaring the ap- 
pointed daughter equal to the legitimate son, includes her under legitimate 
issue, + and proceeds to define the remaining ten suecedancous sons. || But 
Vashht'ha states the appointed daughter as third in rank ;§ which is a dis^ 
agreement in the order of enumeration. The same must he understood of other 
institutes of law ;^[ which are here omitted for fear of prolixity. How then is 
the succession of the next in order on failure of the preceding rcconcileable ? 
The author proposes this difficulty with its solution. His notion of the mode of 
reconciling it is this : Menu, declaring that the first set of six sons by birth or 
adoption is competent to inherit from collateral kinsmen on failure of nearer 
heirs, but not so the second set, afterwards proceeds to deliver incidentally 
definitions of those various sons. It appears therefore to be a loose enumera- 
tion, and not one arrauged with precision. Accordingly Menu, in saying 
“ Let the inferior in order take the heritage,”** docs not limit this very 
order, but intends one different in some respects : and the difference is relative 
to good and bad qualities. The same method must be used with the variations 
in other codes. Moreover, what i 3 ordained by Ydjnyawalcya is consistent 
with propriety. For the true legitimate son and the son of an appointed 
daughter are both legitimate issue and consequently equal. The sou of the wife, 


* 3Tcnu f 0. 185. t Vide § 23. £ Menu, 9. 165. 

II Menu , 9. 166.-- 178. § YashMha, 17. 14. 

^ As Vishnu 15, 2, — 37. Ndreda, 13 44.-45. Dccala, &c. 

** Menu , 9, 184, 


descriptions may 
inherit frpm the 
father. 


34. Differences 
in the order of 
enumeration re- 
conciled : as found 
in VasisltCha &c. 
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CIIAfc. I, 


r 35. And in 
Gautama . 


3G. A nephew 
should be adopted, 
rather than a stran- 
ger ora distant re- 
lation. 


35. But tlio assignment of the tenth place to the son of 
an appointed daughter, in Gautama’s text, is relative to one 
differing in tribe. 

36. The following passage of Menu , “ If, among several 
brothers of the whole blood, one have a son born, Menu pro- 
nounces them all fathers of male issue by means of that son 

is intended to forbid the adoption of others, if a brother’s son 
can possibly be adopted. It is not intended to declare him 
son of his uncle : for that is inconsistent with the subsequent 
text; “ brothers likewise and their sons, gentiles, cognates 

&c.”f 


ANNOTATIONS. 

a son of hidden origin, the son of an unmarried damsel, and a son by a 
twice-married woman, being produced from the seed of the adoptive lather 
or from a soil appertaining to him, have the preference before the son given 
and the rest. The son received with a bride, being produced from soil which 
the adoptive father accepts for his own, is placed in the second set by the 
authority of the text [or because the mother did not appertain to the adop- 
tive father at the time when the child was begotten. +] The whole is therefore 
unexceptionable. — Subod'hini . 

36. That is inconsistent with the subsequent teoct .] It is incompatible witli 
a passage of Yajnyawalcy i declaratory of the nephew’s right of succession 
after brothers. If or, if he be deemed a son, because all the brethren are pro- 
nounced fathers of male issue by means of the son of a brother, he ought to 
inherit before all other heirs, such as the father aud the rest, [who are m 
that passage preferred to him.] — Subod'hini. 

The principle of giving a preference to the nephew, as the nearest kinsman, 
in the selection of a person to be adopted, is carried much further by Nandi 
Pandila in the Datlana-mhndnsd : and, accoiding to the doctrine there laid 
down, the choice should fall on the next nearest relation, if there be no brother's 
son ; and on a distant relation, in default of near kindred : but on a stranger, 
only upon failure of all kin, — See §13- 


* Menu , 9. 182. \ Ydjnyawala/a } 2. 136. Vide infra. C. 2. Sect 1. § 1* 

J Bdlam-hhaita . 
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37. The author next adds a restrictive clause by way of 
conclusion to what had been stated : 

CXXXIII, “ This law is propounded by me in 
“regard to sons equal by class.”* 

38. This maxim is applicable to sons alike by classj not 
to such as differ in rank. 

39. Here jthe damsel’s son, the son of hidden origin, 
the son received with a bride, and a son bv a twice-married 
woman, are deemed of like class, through their natural 
father, but not in their own characters: for they are not 
within the difinition of tribe and class. 

40. Since issue, procreated in the direct order of tiro 
tribes, as the AltinV /n'wasicta and the rest, are comprehended 
under legitimate issue, it must bo understood, that, on 
failure of these also, the right of inheritance devolves on the 
son of the wife and the rest. 

41. But the son by a Sudra wife, though legitimate, 
does not take the whole estate, even on failure of other issue, 


ANNOTATION, S. 

39. They arc 'not wit hid Vie definition of tribe. J For Ydjnyaivaleya, having 
described the origin and distinctions of the tribes and classes, [viz. the 
ftltu’d'hdvasicta, AhibtUht'M, Nishtitfa, Mithixhja, Uyra d\\i\ Cor ana . j adds 
“This rule concerns the children of women lawfully mmried/’f— VcerMniho- 
ilai/a. 

Since these (viz. the damsel's son and the rest) .are bastards ; born cither in 
fornication or adultery, their exclusion from class, tribe, &c. has been oulained 
in the first book on religious observances.— Sulmi'liini, 

41. No more than a tenth part ] Is not this wrong ? for it has been de- 
clared, that the Sudra's son shall take a tliare in a distribution among sons of 


t Ydjdyvu'fdcyri) 1. 93. 


# Yiijnyamdcya^ 2. 133. 


37. The fore* 

going rules of filia- 
tion are lebtiictod 
to persons of the 
same tribe, 


38. Not being 
applicable when 
the rank differs. 

39. Some adop- 
tive sons aro how- 
ever included, 
though not within 
the definition of 
tribe. 


40. Legitimate 
issue, of a mixed 
cUiflS, inherits be- 
fore adoptive sons* 


41. Jhrt tho 
Siidrti'x .son is ru« 
strieted to a tenth, 



mttacsharX. 


chap. t. 


£30 

by a. passage of Thus Mem says, “ But, whether the man have sons, or have 

Menu, 

no sons, [by his wives of other classes,] no more than a 
tenth part must be given to the son of the Sudra 


42. Interpreta- 
(Ion of the text. 


42. . “ Whether he have sons,” whether he have male issue 
of a regenerate tribe ; C( or have no sons,” or have no issue of 
such a tribe ; in either ease, upon his demise, the son of 
the wife or other [adoptive son,] or any other kinsman [and 
heir,] shall give to the Sudra’s son, no more than a tenth 
part of the father’s estate. 


43. The son nf 
the Cxhat)ii/a 
or Yahyi wife 
inherits m default 
of issue by a 
Jlnihmani, 


43. Hence it appears, that the son of a Cshatriya or 
Taisya wife takes the whole of the property on failure of 
issue by women of equal class. 


Section XII. 


Rights of a Son hj a Female Slave , in the case of a Sudra’s 

Estate. 


1. In the in- 
Stance of a Sudtds 
property, his son 
>iy a female, slave 
inherits or parti* 
ci pates ; 


1. The author next delivers a special rule concerning the 
partition of a Sadra** goods. 


ANNOTATIONS. 


various tiibes (Sect. 8. § 1 ;) but it is here directed, that he shall have a tentl 
jiart. No: for the four shares of the Brahmanis son, with three for th 
Cshatriya'* child, make seven ■ and, with two for the Vanya's offspring, mak 
jnirffe ; adding that to ouo for the Sudra's sod, the sum is ten. Thus there i 
no contradiction ; for, in that instance also, his participation for a tenth pai 
is ordained : and the whole is unexceptionable.™ SMd’hini. 

43. Ileace it appears.] It so appears from the text of Menu above cite 
(§ 41 )— ~Bdlam bhafia . 

L “ In default of daughter's sons.'"] Some interpret this * on failure < 
daughters, and in default of their sons/— bhatta. 
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sect. xii. RIGHTS OP A SON BT A FEMALE SLAVE, &c, 

CX XX IIIfl. Even a son Begotten by a Sudvet conformably to a 
“ on a feraal « slave, may take a share by the father’s SJSSy? YdJ ‘ 
“ choice.” 

/ 

CXXXIV. “ But, ' if the father be dead, the £ 

“ brethren should make him partaker of the moiety of 
“a share : and one, who has no brothers, may inherit 
“ the whole property, in default of daughter’s sons.”* 

2. The soil) begotten' by a Sudra on a female slave, obtains 2. interpret*, 
a share by the father’s choice, or at his pleasure. But, after tloa ° f th ° text ’ 
[the demise off] the father, if there be sons of a wedded 
wife, let these brothers allow the son of the female slave 
to participate for half a share : that is, let them give him 
half [as much as is the amount of one brother’s^] allotment. 

However, should there be no sons of a wedded wife, the son 
of the female slave takes the whole estate, provided there be 
no daughters of a wife, nor sons of daughters. But, if there 
be such, the son of the female slave participates for half a 
share only. 


3. From the mention of a Sudra in this place, [it follows, 
that] the son begotten by a man of a regenerate tribe on a 
female slave, does not obtain a share even by t lie father’s 
choice, nor the whole estate after his demise. But, if he be 
docile, he receives a simple maintenance. 


3. 15 ul the son 
of a regenerate 
man by a female 
slave lias a mainr 
leuancu only. 


* Y&jnybwalcya, 2. 133a. — 134* t B4hin-hh<itl<& 

} StMd'hini and BdbnMatla, 
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CHAPTER II. 


Section I. 


Rigid of the Widow to inherit the estate of one, ivho leaves 
no Male Issue . 


1. The subject I. That sons, principal and secondary, take the heritage, 
cespion 411 ^ 1 next has been shown. The order of succession among all [tribes 
considered. and classes"*] on failure of them, is next declared. 


2. Passage of I CXXXV. “ The wife, and the daughters also, 

y c'tjuya iraleya oil f 

that subject, “ both parents, brothers likewise, and their sons, 
/ gentiles, cognates, a pupil, and a fellow student.” 

| CXXXV I. “On failure of the first among these, 
: “ the next in order is indeed heir to the estate of one, 

i 

“ who departed for heaven leaving no male issue. 
I “ This rule extends to all [persons andf] classes.”! 


a. Interpreta- 
tion of it. The 
heir of a per- 
son, who leaves no 
male issue, is the 
iirst in succession, 


o. lie, who has no son of any among the twelve descrip- 
tions above-stated (C. 1. Sect. 11.) is one having ‘ no male 
issue/ Of a man, thus leaving no male progeny, and going to 
heaven, or departing for another world, the heir, or successor, 


ANNOTATIONS. 

2. il Brothers likewise."] This is understood by Bdlam-bhatla as signifying 
both brothers and sisters. 

“ And their sous/'] Bdlam-bhatta understands the daughters of brothers, as 
well as their sous. 


# Subod'hini. 

824, 


f Zubo'Vhini, &c. 


X Yitjuyawalcyctf 2. lC5.—13<b 
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is that person, among such as have been here enumerated, 
(viz. the wife and the rest,) who is next in order, on failure 
of the first-mentioned respectively. Such is the construction 
of the sentence. 

4. This rule, or order of succession, in the taking of an 
inheritance, must be understood as extending to all tribes, 
whether the Murd’haeasida and others in the direct series 
of the classes, or Sida and the rest in the inverse order ; and 
as comprehending the several classes, the sacerdotal and the 
rest. 

5. In the first place, the wife shares the estate. “ Wife” 
[patnij signifies a woman espoused in lawful wedlock ; con- 
formably with the etymology of the term as implying a 
connexion with religious rites. 


ANNOTATIONS. 

3. Stick is ike construction of ike sentence.] The commentator Bdlam- 
Ihatta disapproves the reading which is here followed. The difference is, 
however, immaterial. 

5. Conformably with the etymology.] A rule of grammar is cited in the 
text : viz. Pdnini , 4. 1. 35. 

The author of the Sabod'hini remarks, that the meaning of the grammatical 
rule cited from Pdnini is this : Paint* wife’ anomalously derived from Pali 
1 husband/ is employed when connexion with religious rites is indicated : for 
they are accomplished by her means, and the consequence accrues to him. 
The purport is, that a woman, lawfully wedded, and no other, accomplishes 
religious ceremonies : and therefore one espoused in lawful marriage is cx* 
clusively called a wife Although younger wives are not competent to 

assist at sacrifices or other religious rites, if an eldest wife exist, who is not 
disqualified ; still, since the rest become competent in their turns, on failure 
of her, or even during her life, if she he afflicted with a lasting malady or be 
degraded for misconduct, they possess a capacity for the performance of 
religious ceremonies : and horc such capacity only is intended. Or else mar- 
riage may be exclusively meant by religious rites : for offerings are made 
to deities at that ceremony ] and such also is a sacrifice or solemn uto, Tims 
likewise, a woman lawfully espoused, and no other, is a wife (pain* ) 


according to the 
enumeration in 
the text. 


4. Tlio rule is 
the same iu all 
tribes and classes. 


5. The widow is 
first entitled to the 
succession. 



m 


mitXcsharX 


CHAP, II, 


6, Passages of 
Menu, 


Vishnu, 


C&tydyana, 


and Vrikaspati 
concur in this. 


7. Other texts, 
of a contrary im- 
port, cited from 
Ndreda } 


6. VrUd'ha Menu also declares the widow’s right to the 
whole estate. “ The widow of a childless mao, keeping 
unsullied her husband’s bed, and persevering in religious 
observances, shall present his funeral oblation and obtain 
[his] entire share.”* Vrihad Vishnu likewise ordains it : 
“ The wealth of him, who leaves no male issue, goes to his 
wife ; on failure of her, it devolves on daughters ; if there be 
none, it belongs to the father ; if he be dead, it appertains 
to the mother.”! So does Cdtydyana : “ Let the widow suc- 
ceed to her husband’s wealth, provided she be chaste ; and, 
in default of her, the daughter inherits if unmarried. And 
again, in another place : “ The widow, being a woman of 
honest family, or the daughters, or on failure of them the 
father, or the mother, or the brother, or his sons, are pro- 
nounced to be the heirs of one who leaves no male issue.'” j| 
Also Vrikaspati : “ Let the wife of a deceased man, who left 
no male issue, take his share, notwithstanding kinsmen, a 
father, a mother, or uterine brethren, be present.” 

7. Passages, adverse to the widow’s claim, likewise occur. 
Thus Ndreda has stated the succession of brothers, though a 
wife be living ; and has directed the assignment of a main- 
tenance only to widows. “ Among brothers, if any one die 
without issue, or enter a religious order, let the rest of the 
brethren divide his wealth, except the wife’s separate property. 
Let them allow a maintenance to his women for life, provided 
these preserve unsullied the bed of their lord. But, if they 
behave otherwise, the brethren may resume that allowance.”^ 


# See a note on this passage in Jimuta-vdhana, Ch. 11. Sect. 1. § 7. 

+ Vishnu, 17. 4.-7. t Vide infra. Sect 2. § 2. 

|| In the Veeramitrbdayfi, this is cited as the text of a different author ; but the 
commentator on the Mildcaharu treats it as a further passage from tho author 
before cited. 


m 


§ Ndreda, 13. 25.-26. 
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Menu propounds the succession of the father, or of the brother, Menu, 
to the estate of one who has no male offspring : “ Of him, 
who leaves no son, the father shall take the inheritance, or 
the brothers.”* Ho likesvise states the mother’s right to the 
succession, as well as the paternal grandmother’s : “ Of a son 
dying childless, the mother shall take the estate : and, the 
mother also being dead, the father’s mother shall take the 
heritage Sane’ ha also declares the successive rights of sanc'ha, 
brothers, and of both parents, and lastly of the eldest wife : 

(< The wealth of a man, who departs for heaven, leaving no 

male issue, goes to his brothers. If there be none, his father 

and mother take it : or his eldest wife.” Cahjayana too says, and Cdtydgano, 

“ If a man die separate from his coheirs, let his father take 

the property on failure of male issue ; or successively the 

brother, or the mother, or the father’s mother” 


8. The application of these and other contradictory pas- 
sages is thus explained by D’hdmwara : ‘ The rule, deduced 
from the texts [of Ydjnyawalct/a &c.|], that the wife shall 
take the estate, regards the widow of a separated brother : 
and that, provided she be solicitous of authority for raising 
up issue to her husband. Whence is it inferred, that a 
widow succeeds to the estate, provided she seek permission 


8. D'h&re&wfr 
ra's mode of re'* 
co veiling the con* 
tradiction. ‘ The 
rule for the wi- 
dows succession 
concerns the wi- 
dow of a separated 
brother seeking to 
raise up offspring 
to him.* 


ANNOTATIONS. 

8. And other contradictory passages.] Alluding to the texts of Gautama 
and Devala subsquently quoted. — Bdlam-bhatta. 

The rule deduced from the texts.] From those of Yajnyamicya (§ 2.,) 
Yrtdd’ka-Mem, Vishnu, Cdtydyana ami Yrikaspati (§ §)—SiMd'lum &c. 

“ If she seek offspring."] The particle (vd) is understood by the author, 

by whom the passage is here cited, in the conditional sense, as appears from 


• Menu, 9. 185. Vide Sect. 4. § 1. 

+ Menu, 9. 217. Vide Sect. 4. § 2. & Sect. 5. § 2. 
J Subod'hini, 
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MITACSIIARA, 


CHAP, tt. 


This is confirmed 
by Gautama . 


9* Tnterpreta* 
tion of the text. 


10. Confirmed 
by passages of 
Menu, which show, 
that the property 
goes to the son 
borne by the wi« 
dow. 


for. raising up issue, but not independently of this consider- 
ation ? From the text above cited, “ Of him, who leaves no 
son, the father shall take the inheritance /'* and other 
similar passages [as Nareda’s &c.f] For here a rule of 
adjustment and a reason for it must be sought ; hut there is 
none other. Besides it is confirmed by a passage of Ganlama : 
“ Let kinsmen allied by the funeral oblation, by family 
name, and by descent from the same patriarch, share the 
heritage ; or the widow of a childless man, if she seek to 
raise up offspring to him. , ’J 

9. ‘ The meaning of the text is this : persons, connected 
by a common oblation, by race, or by descent from a patriarch, 
share the effects of one who leaves no issue : or his widow 
takes the estate, provided she seek progeny/ 

10. f Menu likewise shows by the following passage, that, 
when a brother dies possessed of separate property, the wife's 
claim to the effects is in right of progeny, and not in any 
other manner. “ He, who keeps the estate of his brother and 
maintains the widow, must, if he raise up issue to his brother, 


ANNOTATIONS. 

the interpretation of the text in the next paragraph (§ 0.) ; according to the 
remark of the commentators on the Mitdcshara. But the scholiast of Gautama 
takes it in its usual disjunctive sense ; ami the text is differently interpreted 
by the author of the Miidcshard himself (§ 18.) 

10. Must . . . . deliver the estate to Ike sow.”] It is thus shown, that 
a separated brother is meant ; else, if there had been no partition, he could not 
have separate property. In the text subsequently cited, it appears from thn 
direction for making the division equally, that the case of an unseparated 
coheir is intended. Since there could be no partition, if he were already 
separated . — SubCd hint . 

# Menu, 9. 185. Vide supra. § 7. 
t Bdlam-bhatta, 

£ Gautama, 28. 19.— 20, Vido infra. § IS. 
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deliver the estate to the son.”* So, in the case of undivided 
property likewise, the same author says, “ Should a younger 
brother have begotten a son on the wife of his elder brother, 
the division must then be made equally : thus is the law 
settled.” ’+ 

11. ‘ Vasisht’ha also, forbidding an appointment to raise 

up issue to the husband, if sought from a covetous motive 
{“An appointment shall not be through covetousness ;”J) 
thereby intimates, that the widow’s succession to the estate 
is in right of such an appointment, and not otherwise,’ 

13, ‘ But, if authority for that purpose have not been re- 

vived, the widow is entitled to a maintenance only ; by the 
ext of Ndreda : “ Let them allow a maintenance to his 
vomcn for life.” ’|| 

13. ‘The same (it is pretended) will be subsequently do- 
dared by the contemplative saint: “And their childless 
‘ wives, conducting themselves aright, must bo supported ; 
' hut such, as arc unchaste, should be expelled ; and so, 
‘ indeed, should those, who are perverse.” ’§ 


ANNOTATIONS. 

11 , The widow's succession is in right of such an appointment.] A widow, 
who has accepted authority for raising up issue to her husband, has the right 
of succession to his estate ; but no other widow has so.- Vceramilrmlnga. 

13. The same (it is pretended ) win he declared ] Here the particle cihi 
indicates disapprobation j as in the example < Ah ! wilt thou [presume toj fight.' 
I'or this passage of Yajnyawalci/it will ho expounded in a different sense. So 
Hie expression ‘by some author’ (i II.) is intended as an indication of disres- 
pect. Hence the insertion of the passage so cited, in this argument, does no t 
imply an acknowledgment of it as original and genuine.— Subdil him. 


* Menu, !>. 146'. t Menu, 9. 12 ft . + Vasisldha, 17. *19. 

'I AW«., 13. 26. Vide supra. § 7. § Ydjmjawalo a, 2 1 (3, 
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also Lints, that 
the widow's suc- 
cession is in con- 
templation of hoi" 
issue, 


12. Else she hag 
a Maintenance 
only ; according to 
Ndreda. 


13. A passage 
of Ydjnijmcatrt/n, 
supposed to hear 
tlie same import. 
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mitXcshar! 


14. Women nre 
inapt to inherit 
wealth, since it 
is de&ignql for 
religious uses. 


I.k T) h u r t <r- 
sivmt’a argument 
8.— lljietut* 
ed. 


CHAP. ix # 


I!. ‘ Moreover, since tlie wealth of a regenerate man is 
designed for religious uses, the succession of women to such 
property is unfit ; because they are not competent to the per- 
formance of religious rites. Accordingly, it has been declared 
by some author, “ Wealth was produced for the sake of 
solemn sacrifices : and they, who are incompetent to the cele- 
bration of those rites, do not participate in the property, hut 
are all entitled to food and raiment.” “ Riches were ordain- 
ed for sacrifices. Therefore they should ho allotted to per- 
sons who are concerned with religious duties j and not he 
assigned to women, to fools, and to people neglectful of holy 
obligations.” ’ 


1 5. That is wrong : for authority to raise up issue to the 
husband is neither specified in the text, {“ The wife and the 
daughters also &c .”*) nor is it suggested by the promises. 
Resides, it may he here asked j is the appointment to raise up 
issue a reason for the widow’s succession to the property ? or 
is the issue, borne by her, the cause of her succession ? If 
the appointment alone he the reason, it follows, that she has 
a right to the estate, without having borne a son ; and flic 
right of the son subsequently produced [by means of the 
appointment f] docs not ensue. But, if the offspring he the 
sole cause [of her claim, J] the wife should not he recited a" 


ANNOTATIONS. 

H. H hits l/'i'H declared by some author.] Tho passage here cited is n 
considered as authentic ; and no autlioiity is shown for that and the follow h 
1 1 t . —JStV ambhatta, 

5.5. A ml the rijht of the son subsequently produced docs not ctu® 
Which i-' inconsistent with tho enunciation of his right of succession, ns oi 


* § 2 . 


f Biilanvbhult't- 


3*9 


lUUm-bhaUa, 
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a successor : since, in that case, the son alone has a rmht to 
the goods. 

10. But, it is said, women have a title to property, cither 
through the husband, or through the son, and not otherwise. 
That is wrong : for it is inconsistent with the following text 
and other similar passages. “ What was given before the 
nuptial fire, what was presented in the bridal procession, 
what has been given in token of affection, what has been re- 
ceived by the woman from her brother, her mother, or her 
father, arc denominated the sixfold property of a woman/'* 

17. Besides, the widow and the daughters arc announced 
as successors ($ 2), on failure of sons of all descriptions. Now 
by here affirming the right of a widow, who lias been ap- 
pointed to raise up issue, the right of her sou to succeed to 
the estate is virtually affirmed. But that had been already 
declared : and therefore the wife ought not to he mentioned 
under the head [of succession to the estate f] of one who 
leaves no male issue, 

IS. But, it is alleged, the right of a widow, who is 
authorized to raise up issue to her husband, is deduced from 


ANNOTATIONS. 

&F the two] vo descriptions of eons, preferably to the widow and other heirs, — 
Svbbd'hini and TidlamMatla. 

1G. That is wrong :for it is inconsistent with the foil arcing text.} Admit* 
tin" the restriction, that women obtain property through their husband-* o.’ j on s 
only, still that restriction does uot hold good universally, since women a right 
of property is declared in other instances . — SuhoJ htni . 

17. The uvfe ought not to be mentioned.] She ought not to be here men* 
tinned, lest it should be thought a vain repetition. — 5 nbod'hini, 

18. She nifty either seek to obtain progeny.] The author proposes two modes 
of conduct for a woman whose husband is deceased. One is, that she should 


<1 <i 8 


1G. TJis objec- 
tions obviated. 


17. An incon- 
potency in his 
i n t o r p r etatiou 
shown. 


IS, Jibs c*Apla* 
nation ol Gaitfa- 
wo's te\t (§ 8.) 


* Menn, 9. ID!. 
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CHAP. IT. 


proved to bo erro- 
neous. The right 
interpretation of 
it stated. A chaste 
widow's succes- 
sion is expressly 
affirmed ; and an 
appointment to 
raise up issue is 
condemned. 


llie text of Gautama ; “ Let kinsmen allied by tfie funeral 
oblation, by family name, and by descent from the same 
patriarch, share the heritage ; or the widow of a childless 
man : and she may either [remain chaste, or may] seek oil- 
spring.*” This too is erroneous : for the sense, which is 
there expressed, is not ‘if she seek to obtain offspring, 
‘ she may take the goods of one who left no issue / but 


‘persons allied by the funeral oblation, by family name, and by 
* desecut from the same partriarch, share the effects of one who 


‘ leaves no issue ; or his widow takes his estate : and she may 
‘ either seek to obtain progeny, or may remain chaste/ This 
is au instruction to her, in regard to her duty. For the par- 
ticle, (ca) ‘ or/ denoting an alternative, doe3 not convey the 
sense of ‘ if/ Besides it is fit, that a chaste woman should 
succeed to the estate, rather than one appointed to raise up 
issue, reprobated as this practice is in the law as well as in 
popular opinion. The succession of a chaste widow is express- 
ly declared : “ The widow of a childless man, keeping unsul- 
lied her husband’s bed, and persevering in religious obser- 
vances, shall present his funeral oblation and obtain his entire 
share ”t And an authority to raise up issue is expressly con- 
demned by Menu : “ By regenerate men no widow must be 


ANNOTATIONS. 

seek offspring, or endeavour to obtain male issue under an authority for tlial 
purpose. The term vd (either, or,) in this place does not signify * if 
but indicates an alternative and that implies an opposite case ; and the opposite 
case is the second mode of conduct, which, though not expressly stated in tho 
text, must, by force of the particle vd, in its usual disjunctive acceptation, bo 
opposite to the desire of obtaining progeny by means of an appointment to 
raise up issue : and this is consequently determined to be the duty of chastity. 
The meaning therefore is this ; two modes of conduct are here prescribed ; 


* Vide g 8. The text is here translated according to tho commentator's in* 
ter] notation. 
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authorized to conceive by any other ; for they, who authorize 
her to conceive by another, violate the primeval law.”* 

19. But the text of Vasiskt’/ia “ An appointment shall 
not be through covetousness ”f must be thus interpreted : 
‘ if the husband die either un separated from his coparceners or 
1 reunited with them, she has not a right to the succession ; 
‘ and therefore an appointment to raise up issue must not he 
'accepted for the sake of securing the succession to her 
‘ offspring.’ 

20. As for the text of Nareda, “ Let them allow a main- 
tenance to his women for life ,”J Since reunion of parceners 
had been premised (in a former text, viz. “ The shares of 
reunited brethren arc considered to be exclusively theirs ;”||) 
it must bo meant to assign only a maintenance to their 
childless widows. Nor is tautology to he objected to that 
passage, the intermediate text being relative to reunited 
parceners ("Among brothers, if any one die without issue, 
&c”§) l ? or women’s separate property is exempted from 
partition by this explanation of what had been before said ; 


ANNOTATIONS. 

either she must seek male issue by means of an appointment for that pm pose, 
or she must remain chaste. — tiubod’hini. 

19. Therefore an appointment .... must not be accepted.] Considering, that 
she has not herself a right to the estate, she ought not to seek an authority for 
raising up issue, from covetousness, with the view that the wealth may go to 
her progeny, as it cannot belong to herself.— Subdd’hini. 

20. Nor is tautology to be objected .] On the ground, that both passages 
convey the same import. For, in explaining what had been before said, tho 
two several passages convey two distinct meanings : namely, that the women s 


* Menu, 9. 64. Vide C. 1. Sect. 10. § 8. + Vide § 11. 

+ Ndreda, 13. 26. Vide § 12. II ^dreda, 13. 24, 

§ Nanda. 13, 2J. Sea JintiUa^vcihctHa, Ch, 11. Sect. 1. § 48. 

001-0& 


19. Proper in- 
terpretation of the 
text of Vasisht'ha 
(§ 11 .) 


20. And of the 
passage of NdmU 
(§ 12 .) 
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21. The text 
of Ydjnyawalcf/a 
(§ 13 ) also will 
be explained in a 
different sense. 


22 . DMvfa 
wards argument 
of women’s inapt" 
nesa to inherit (§ 
14), refuted. 


MITACSHARA. chap. u . 

and a mere maintenance for tlie widow is at the same time 
ordained. 

21. The passage, which has been cited, “ Their childless 
wives, conducting themselves aright, must bo supported 
will be subsequently shown to intend the wife of ail impotent 
man and so lortb.f 

22. As for the argument, that the wealth of a regenerate 
man is designed for religious uses ; and that a woman’s 
succession to such property is unfit, because she is not 
competent to the performance of religious rites , that is 
wrong : for, if every thing, which is wealth, he intended for 
sacrificial purposes, then charitable donations, burnt offerings, 
and similar matters, must remain unaccomplished. Or, 
if it he alleged, that the applieahleness of wealth to those 
uses is uncontradicted, since sacrifice here signifies religious 
duty in general ; and charitable donations, burnt offerings 


ANNOTATIONS. 

separate property Is not to be divided ; and that a maintenance only is to bo 
granted to them. What had been before said, is not all which is afterwards do* 
dared ; that it should be diarged with tautology. The text “ Among brothers, 
if any ono die without issue,” is an explanation of the preceding one (/‘The 
shares of reunited brethren are considered to bo exclusively theirs.”) The close 
of it, “ except the wife's separate property," is a declaration of her property 
being indivisible ; and the subsequent passage (“ Let them allow a mainte- 
nance to his women for life”) contains a separate injunction. ’—JklUtnihhafla. 

22. Sacrifice here signifies religious tin ft/ in general ] The relinquishment 
of a thing, with the view to its appertaining to a deity, is a saoiiiice (yaga) 
or consecration of the thing. Tire same design terminated by casting tlie 
thing into flames, is a burnt offering ( Iwma) or holocaust. The conferring 
of properly on another by annulling a previous right, is a gift ( ddmi) °i' 
donation. Such is the difference between sacrifice, burnt offering and dona- 
tion.' —Sulod'him. 


* Vide supra. § 13 . 

3S2-33 


t Vide Sect. 10. § 15* 



SECT. T. 


BIGHT OF TIIE WIDOW &c. 


313 


and the rest arc acts of religious duty : still other purposes of 
opulence and gratification, which arc to be etfoctcd by means 
of wealth, must remain unaccomplished ; and, if that be the 
case, there is an inconsistency in the following passages of 
Yajnyawalcya, Gait tamp and Menu, “ Neglect not religious 
duty, wealth or pleasure in their proper season”* “To the 
utmost of his power, a man should not let morning, noon or 
evening be fruitless, in respect of virtue, wealth and pleasure. ”f 
“ The organs cannot so effectually be restrained by avoiding 
their gratification, as by constant knowledge [of the ills 
incident to sensual pleasure. 

23. Besides, if wealth be designed for sacrificial uses, the 
argument would be reversed, by which it is shown, that the 
careful preservation of gold [inculcated by a passage of the 
Yeda\\] “ Let gold be preserved,” is intended not for religi- 
ous ends, but for human purposes. 

2-1. Moreover, if the word sacrifice import religious duty 
in general, the succession of women to estates is most proper, 
since they are competent to the performance of auspicious and 
conservatory acts [as the making of a pool or a garden &c.§ ] 


It is shown to 
be inconsistent 
with passages of 
Y rfj n if a walajft, 
Gautama, ami 
Mean,, 


23. Audi's iii' 
compatible with 
the reasoning of 
the Ml mi an a. 


21. Wo men 
rni^lit inherit, 
though wealth 
Wei e denned for 
religious uses. 


ANNOTATIONS. 

{< In their proper season/'] This part of the text was wanting in the quota* 
tion of it, as here exhibited : but the passage, as it is road in its proper place, 
by the Mitficshara, Apardrea anti the Dipwdied, contains the words swacc 
c die their proper season/ 

23. The argument would he mvrseuf.] The reasoning here alluded to 
occurs in the Mhvdnsd; and is the 12th topic of tlil 4tl» section of the 3rd 
chapter. The passage of the Veda, which is there examined, and the initial 
words of which are quoted in the text, enjoins the careful preservation of gold, 


* Ydjnyawalcyct, 1. 115. t Not found in Gant avia s institutes. 

X Menu, 2. DC. partially quoted in this place. 

§ BdhimAthaHff, 


11 BdhmlhctUt*. 
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l?a.2S2fSS 25 ‘ The teXt ° f Ndfeda> Which deilares ^e dependence 
are capable of pro- of women, ("A woman has no right to independence,”*) 

1 J n °t incompatible with their acceptance of property ; even 

admitting their thraldom. 


terp’LSf 1 'of 2 °' How then are tlie P assa S cs before cited (“ Wealth 

passages before was produced for the sake of solemn sacrifices &c. , ’f) to be 
14), understood? The answer is, wealth, which was obtained 
[in charity J] for the express purpose of defraying sacrifices, 
must be appropriated exclusively to that use even by sons 
and other successors. The text intends that : for the follow, 
ing passage declares it to be an offence [to act otherwise,] 
without any distinction in respect of sons and successors. 
“ lie, who, having received articles for a sacrifice, disposes 
not of them for that purpose, shall become a kite or a crow. r || 


27. A passage 
of Cdtyayana as- 
signs a subsistence 


27. It is said by Cdhjdyana ci Heirless property goes to 
the king, deducting however a subsistence for the females as 


an e^su^esoheats wel1 as thc fuueral charges: but the goods belonging to a 

t° the king for venerable priest, let him bestow on venerable priests.’ , 
want of heirs. 1 


ANNOTATIONS. 

lest it lose its brightness and be tarnished. The question, raised on it, is 
whether the observance of the precept be essential to the efficacy of sacrifice 
or serve only a human purpose ; and the result of the reasoning is, that the 
precept affects the person, and not the sacrifice. This reasoning is considered 
by the author to be incompatible with the notion, that wealth is intended 
solely for sacrificial uses. 

27. “ Let him Icstoiv on venerable priests ' . . . . ‘ let him besioto on a vene* 
Table priest.'] The commentator, Bdlam-bhalta f considers as a variation in 
the leading of the text, the subsequent interpretation of it, * let him bestow 
on a venerable priest srotriydyowpddaydl in place of srotriyebhyas tad ar+ 
paytt. He remarks, however, that the singular number is used generically. 


* Ndreda, 13. 31. f Vide § 14. J BdlmnMaila. 

|| This is a passage of Menu according to Bdlam-bhatta ; and a text of 
the same import, but expressed in other words*, occurs in his institutes, 11. 25. 
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“ Heirless property,” or wealtli which is without au heir to 
succeed to it, “ goes to the king,” becomes the property of 
the sovereign ; “ deducting however a subsistence for the fe- 
males as well as the funeral charges that is, excluding or 
settiug apart a sufficiency for the food and raiment of the 
women, and as much as may bo requisite for the funeral 
repasts and other obsequies in honour of the late owner, the 
residue goes to the king. Such is the construction of the text. 
An exception is added : “ but the goods belonging to a 
venerable priest,” deducting however a subsistence for the 
females as well as the charges of obsequies, ‘ let him bestow 
on a venerable priest/ 

28. This relates to women kept in concubinage : for the 
term employed is “ females” (yosftkl.) The text of Adrcda 
likewise relates to concubines ; since the word there used is 
'• women” (sin.) “ Except the wealth of a Bra/mana [pro- 
perty goes to the king on failure of heirs.] But a king, who 
is attentive to the obligations of duty, should give main- 
tenance to the women of such persons. The law of inheri- 
tance has been thus declared.”* 

29. But since the term “ wife” (paint) is here employed, 
(§ 2.) the succession of a wedded wife, who is chaste, is not 
inconsistent with those passages. 

80. Therefore the right interpretation is this : when a man, 
Avlio was separated from his coheirs aud not reunited with 
them, dies leaving no male issue, his widow [if chastef] takes 


ANNOTATIONS. 

28. The text .... relates to concubines.] Or to twice-married women and 
others not considered as wives espoused in lawful wedlock. — Jlalam bhatht. 


i A «rcd<', 13. 51—52. 


it li 


f BalamMafVu 


885 


Interpretation of 
the text. 


23. It itI.tIoh 

toeonouljiurrt ; and 
so does a similar 
text of RiU'fiUu 


20. But 

(§ 2.) the wile** 
2 iollt Of StKTfM- 
siou U declared. 


30 . Iflierlnti?- 
bancl was* hi*] minted 
from his colieha 
ami not muuted. 
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the estate iu the first instance. For partition had hcca 
premised ; and reunion will be subsequently considered. 


31. Sr{c ar a’n 
opinion refuted, 
lie supposes tho 
’widow's succession 
to be restricted to 
the case of a small 
property. But she 
takes a share, 
though there be 
sons. 


31. It must be understood, that the explanation, proposed 
hy Sr team and others, restricting (the widow’s succession] to 
the case of a small property, is refuted by this [following 
argument.*! If there be legitimate sons, it is provided, 
whether partition be made in the owner’s life-time or after 
his decease, that the wife shall take a share equal to the son’s, 
“ If he make the allotmonts equal, his wives must be render- 
cd partakers of like portions.”! And again : “ Of heirs divid- 
ing after the death of the father, let the mother also take an 
equal share/’! Such being tho case, it is a mere error to say, 
that the wife takes nothing but a subsistence from the wealth 
of her husband, wlio died leaving no male issue. 


32. She does 
not take merely 
enough for her 
subsistence. 


32. But it is argued, that, under tlie terms of the texts 
above cited, (“ his wives must be rendered partakers of like 
portions and “ let the mother also take an equal share;”) 


ANNOTATIONS. 

31. Jt is a mere error to say, that the wife talcs nothing but a subsistence,] 
If the wife share a portion equal to that of a son, not an allotment sufficient 
only for her support, both when the husband ia living, and after his decease, 
though sons exist ; more especially should it be affirmed, that she obtains the 
whole wealth of her husband, who leaves no male issue : and thus, since the 
widow's succession to the whole estate is established by reasoning a fortiori, 
the assertion, that she obtains no more than food and raiment, is erroneous. 
Besides, since the wife’s participation with a son, who is entitled to take a slime 
of the estate, or, it there be no other son, the whole of it, has been expiessly 
ordained, it is fit that she Bliould, on failure of male issue, take the wealth of 
her childless husband being separate from his coheirs.— Sulodluni. 

30 . For the t cords “share” and “equal” might consequently be deemed 
unmeaning.] These terms are commonly employed to signify * portion and 
< parity.’ By abandoning their own signification without sufficient cause, they 
would appear unmeaning.— SMd’hini* 

t Ch. 1. Sect. 2. § 3. 


* Bulam-hhatla . 
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a woman takes wealth sufficient only for her maintenance. 

That is wrong : for the words “ share” or “ portion/’ and 
“ equal” or “ like,” might consequently be deemed unmean- 
ing. 

33. Or suppose, that, if the wealth ho great, she takes 33. Nora sub- 
precisely enough for her subsistence ; but, if small, she re- tltoT^argt°md 
ccives a share equal to that of a sou. This again is wrong : “ m “jj ara ^ lj9 
for variableness in the precept must be the consequence. 

Thus, if the estate be considerable, the texts above cited, 

(“ his wives must be rendered partakers of like portions ,” 
and “ let the mother also take an equal share ;”) assisted by 
another passage [“ Let them allow a maintenance to his 
women for life /’ § 12' X 'J suggest an allotment adapted for 
hare support. But, if the estate be inconsiderable, the same 
passages indicate the assignment of a share equal to a sou’s. 

3f Thus, in the instance of the Chdltinmmja sacrifices, 34. Argument 

’ t in illustrated by resa- 

in the disquisition [of the Muitdiisd] on the passage uieai/o/t soiling quoted 

from the 


ANNOTATIONS. 

33, Variableness in the precept must be the consequence.] If the j^r-sagos 
above cited (§ 31.), assisted by another passage (§ 12 ), ordain the widow's 
receipt of a sufficiency for her snppoit, at tile time ot making a partition with 
tile sous, whether her Iiusband, who was wealthy, he then alive or dead ; but 
ordain her taking of a share equal to that of a sou, if her husband posseas little 
property ; then a single sentence, once uttered, is in one case dependant [on a 
different passage, for its interpietation,] and not so in another instance. 
Consequently, since it does not retain an uniform import, there is variableness 
in the precept, — Subbd'hini. 

31. In the instance of tic ChiUurnuteyn sacrifices] These are four sacri- 
fices performed on successive days, according tosomo authorities ; but in tlio 
months of AsMd'ha, Cdrtica. aud Fhalgma, according to others. They are 
severally denominated Vaisicnlira, Varuna-praghtsa, $uc<im,jd' ha and Said. 4- 
rUj.i. The oblations consist of roasted cakes (1'nrbddsa); aud, at the second of 
them, two figures of sheep made of ground rico. The cakes are piepaied in tli . 

# Subvd'fiini and DaUm bhatUt. 
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pranaya'iiti where it is maintained by the opponent, that 
the rules for the preparation of the sacrificial fire at the 
Soma-yaga extend to these sacrifices ; in consequence of which 
the injunction not to construct a northern altar ( ultara-vcdi , ) 
at the Famocileoa and Sunastriga sacrifices, must be under- 
stood as a prohibition of such altar j [which should else be con- 
structed at those sacrifices, as at a Sdma-ydga :] but it is 
answered by an advocate for the right opinion, that it is not 
a prohibition of that altar as suggested by extending to these 
sacrifices the rules for preparing the sacrificial fire at the 
Soma-gaga, but an exception to the express rule “ prepare an 
•uttar a-vvdi at this sacrifice [viz. at the Chdtnmdsga :”J it is 
urged in reply by the opponent, that variableness in the 
precept must follow, since the same precept thus authorizes 
the occasional construction of the altar, with reference to a 
prohibition of it, at the first and last of the [four] periods of 
sacrifice, and commands the construction of it at the two 
middle periods, independently of any other maxim : but if is 
finally shown as the right doctrine, for the very purpose of 
obviating the objection of variableness in the precept, that 
the prohibition of the altar at the first and last of the periods 


ANNOTATIONS. 

« 

usual manner, consisting of ground rice, kneaded with hot water, and formed 
-nto lumps uf the shape of a tortoise : these are loastod on a specified nmnlut 
uf potsherds (capdla) placed in a circular hole, which contains one of the three 
consecrated fires perpetually maintained by devout Era Inn an as. 

In the disquisition on the passage dwaydli pranayanti.] Part of a passage 
of the Veda , which is the subject of a disquisition in the Mimdnsd , and 
which gives name to it. This is the ninth (or, according to one mode d 
counting, the seventh) topic in the third section of Jaimini's seventh chapt*' 1 ’ 
— See Jrmtifa-rdhana, Cln 11. Sect. 5. 

Since the same precept authorises the occasional construction of the altar] 
Since one precept commands it at a Chutunndsya sacrifice, and another forbids 

* Mimdnsd , 7. 3. Ih 
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of sacrifice is a recital of a constant rule ; and that the injunc- 
tion, “ prepare the uttara-redi at this sacrifice,” cornmads its 
construction at the two middle periods (namely the Varnna- 
p ray Mm and Steamed’ /i a with a due regard to that explana- 
tory recital. 

35. As for the doctrine, that, from the text of Menu (“ Of 35 . Another ex- 
him, who leaves no son, the father shall take the inheritance i’ 0!,itiotl „ of . tho 

9 text of Main, 

or the brothers, *) as well as from that of Sanc’/ia (“ The ^ anr '^ 1 and At*. 

wealth of a man, who departs for heaven, leaving no male ' ' 

issue, goes to liis brothers. If there be none, bis father and 

mother take it : or his eldest wife "t) The succession of 

brothers, to the estate of one who leaves no male issue, is 

deduced ; and that a wife obtains a sufficiency for her support, 

under the text “ Let them allow a maintenance to his women 

for life J this being determined, if a rich man die, leaving 

no male issue, the wife lakes as much as is adequate to her 

subsistence, and tho brethren take the rest; but, if the 

estate be barely enough for the support of the widow, or 

less than enough, tins text (“ The wife and the daughters 

also ;”||) is propounded, on the controverted question whether 


ANNOTATIONS. 

It at two of the period* of that sacrifice ; the injunction, contrasted with tho 
prohibition, seems to imply an option in this case : but, not being contrasted 
with any other rule, it becomes a cogent precept in the instance of the two 
other periods : and thus the rule, being cogent iii one case and not in the other, 
13 variable in its import and effect. 

On the controverted question whether the widow or the brothers inherit .] 
Whether the widow inherits, as provided by iXdreda ; or the brothers 
succeed conformably with the texts of Menu and Savcha. — Balam-bliaUa . 

This opinion the reverend teacher dots not tolerate. J Meaning VituvarOpa.— 
^Mdhini and Bdlam-bhatta. 


* Vide § 7. + Ibid. 

+ A dreda. Vide § 7. II Yvjmjaicdcya. Vide § 2. 
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It is condemned by 
Vmvarfipa, who 
interprets other- 
wise the text of 
Menu (§ 7 ;) and 
that of Sanc'ha 

(§ 70 


3d. The pas- 
sage of Ydjnya - 
walnja cannot be 
taken as relating 
to a small estate 
in one instance ; 
since it must re- 
late to wealth ge- 
nerally in another 
cases. 


37. It appears 
from a passage 
of Ildrita, that a 
widow, suspected 
of incontmcncy, 
has a maintenance 


the widow or the brothers inherit, to show, that the first claim 
prevails. This opinion the reverend teacher does not tolerate ; 
for he interprets the text, “ Of him who leaves no son, the 
father shall take the inheritance, or the brothers •”* as not 
relating to the order of succession, since it declares an alter- 
native j but as intended merely to show the competency for 
inheriting, and as applicable when the preferable claimants, 
the widow and the rest, fail. The text of Sane’ ha too relates 
to a reunited brother. 

36. Besides it does not appear cither from this passage 
[of Ydjnyaivalcga f] or from the context, that it is re- 
lative to an inconsiderable estate. If the concluding sen- 
tence, “ On the failure of the first among these, the next in 
order is heir he restricted to the case of a small properly, 
by reference to another passage, in two instances (of the widow 
and of the daugthers,) hut relate to wealth generally in tlio 
other instances (of the father and the rest,) the consequent 
defect of variableness in the precept (§ 33.) affects this inter- 
pretation. 

37. “ If a woman, becoming a widow in her youth, be 
headstrong, a maintenance must in that case be given to her 
for the support of life.” || This passage of llarita is intended 
for a denial of the right of a widow suspected of incontineuey, 


ANNOTATIONS. 

The text of Sane ha relates to a reunited brother.] It relates to the case of 
a brother, who, after separation, becomes associated with his coheirs, from 
affection or any other motive. — SMd'hini, 


* Menu. Vide § 7. + SubOeVhini. + Vide § 2. 

|| In the Vivdda’chintdmani this passage is read without the conditional 
particle : viz. “ A woman .... is headstrong : but a maintenance must ever be 
given to her 
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to take the whole estate. Prom this very passage [of Ildri- only ; but other- 
/<**], it appears that a widow, not suspected of misconduct, whole'property!* 18 
has a right to take the whole property. 

38. With the same view, Sane' ha has said “ Or his eld- 3S T j,; h gerve3 
cst wife.” (§ 7.) Being eldest by good qualities, and not sup- 

posed likely to he guilty of incoutineney, she takes the whole (§ 7.) 
wealth ; and, like a mother, maintains any other headstrong 
wife [other husband.] Thus all is unexceptionable. 

39. Therefore it is a settled rule, that a wedded wife, be- 3 ^ conclusion, 
ing chaste, takes the whole estate of a man, who, being sepa- 
rated from his coheirs and not subsequently reunited with 

them, dies leaving no male issue. 


Section II. 

Right of the Daughters and Daughter’s Sons, 

1. On failure of her, the daughters inherit. They arc 
named in the plural number (Section 1. § 2.) to suggest the 
equal or unequal participation of daughters alike or dissimilar her tube. 

by class. 


ANNOTATIONS. 

1. They are named in the plural number.] llore female iasuo is minified 
by the original word “daughter" (duhitn :) and that is applicable, in- 
differently, to such aB belong to the same or to different tribes. Plurality 
is douoted by the termination of tho plural number, ( as m duhilaras ;) 
Which includes, without inconsistency, those who are dissimilar from the 
parent. Therefore daughters, alike or different by class, eie indicated by 
the original word and its termination. They share equal or unequal portions 
in the order before mentioned: namely four shares, three, two 01 one 
(Ch. 1. Sect. 8. § l.y-Subdd'hini. 


# Bdlam bhaltd. 
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2. Passages of 
Catyayaua and 
Vrihas'pati declare 
her right of suc- 
cession. 


3. First the un- 
married daughter 
inherits. 


4. Next a mar- 
ried but unprovid- 
ed one. And last- 
ly an enriched one. 


B. An appoint- 
ed daughter is not 
meant. 
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2. Thus Cdtgayana says, * f Let the widow succeed to her 
husband’s wealth, provided she be chaste; and, in default o[ 
her, let the daughter inherit, if unmarried.”* Also VriJmpati ; 
“ The wife is pronounced successor to the wealth of her bus- 
hand ; and, in her default, the daughter. As a son, so does 
the daughter of a man proceed from his several limbs. IIow 
then should any other person take her father’a wealth ?” 

3. If there he competition between a married and an un- 
married daughter, the unmarried one takes the succession 
under the specific provisions of the text above cited (“in de- 
fault of her, let the daughter inherit, if unmarried.”) 

4. If the competition be between an unprovided and an 
enriched daughter, the unprovided one inherits ; hut, on failure 
of such, the enriched one succeeds : for the text of Gautama is 
equally applicable to the paternal, as to the maternal, estate. 
“A woman’s separate property goes to her daughters, un- 
married or unprovided.”! 

5. It must not he supposed, that this relates to the ap- 
pointed daughter : for, in treating of male issue, she and her 
son have been pronouuccd equal to the legitimate son, (" Equal 


ANNOTATIONS. 

4, The text of Gautama is equally applicable to the paternal .... estate. J 
The meaning is this : since the daughter's right is declared with reference to 
a woman’s peculiar property, but it is not iutended by using the wind 
“ woman’s” to restrict It positively to that siugle object, the parity of rea- 
soning holds good. — SubocVhini. 

5. For, in treating of male Issue, she and her son have been pronounced dr. ] 
Siuce she has been noticed while treating of male issue, the introduction of 
her in this place would be i m pro per. — SubCd'k ini. 


* Vide supra. Sect. 1 . § 6. 

+ Gautama, 23, 22, Vide supra, Ch. 1. Sect. 3. § 11, 
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to him is the son of an appointed daughter,"* or the daughter 
appointed to be a son.f 


6. By the import of the particle " also" (Sect. 1. § 2.) the 
daughter’s son succeeds to the estate on failure of daughters. 
Thus Vishnu says, “ If a man leave neither son, nor son’s 
son, nor [wife, nor female {1 issue, the daughter’s son shall 
take his wealth. For, in regard to the obsequies of ancestors, 
daughter’s sons are considered as son’s sons.’’|| Menu likewise 
declares, “ By that male child, whom a daughter, whether 
formally appointed or not, shall produce from a husband of an 
equal class, the maternal grandfather becomes the grandsire 
of a son’s son : let that son give the funeral oblation and 
possess the inheritance.’’^ 


G. The daugh- 
ter s son inherits 
on failure of 
daughters ; as de- 
clared by Yis/mUj 
and by Mcmi. 


Section III. 

Wight of the Parents. 

1. On failure of those heirs, the two parents, meaning 1. Wh \ 
the mother and the father, are successors to the property. i wreuta 


ANNOTATIONS. 

G. The daughter's succeeds to the estate on failure of daughters j Ac- 
cording to the commentary of Bdtam'bhatta, the daughters daughter inlioi its 
in default of daughter’s sons. He grounds this opinion, for which however there 
is no authority in Vijnt/dndsivar^s text, upon the aualogv, winch this author 
had admitted in another case, between the succession to a woman’s separate 
property and the inheritance of the paternal estate. (Vide § 4.) 


* Ch. 1. Sect. 11 § 1. f Ch. 1. Sect. 11. § 3. £ lldlam-Maila. 

II Not found in ru/tfn'j institutes : but cited under his name in the 

ctotcJWitf, 


§ Menu, 0, 130, 
S 5? 
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2. First the 2. Although the order, in which parents succeed to the 
mother; and after ° , 

her the father. estate, do not clearly appear [from the tenor of the text; 

Sect. 1. § 2.] since a conjunctive compound is declared to 
present the meaning of its several terms at once;* and the 
omission of one term and retention of the other constitute an 
cxceptionf to that [complex expression ;] yet, as the word 
‘ mother* stands first in the phrase into which that is resolv- 
able, and is first in the regular compound ( matdpitarau ) 
* mother and father*! when not reduced [to the simpler form 
j 9 ilaratt * parents*] by the omission of one term and retention 
of the other ; it follows from the order of the terms and that of 
the sense which is thence deduced, and according to the series 
thus presented in answer to an inquiry concerning the order 
of succession, that the mother takes the estate in the first 
instance ; and, on failure of her, the father. 


ANNOTATIONS. 

2, Although the order . ... do not clearly appear.] It is declared, that 
the two parents are successors to the property, if there be no daughter nor 
daughter’s son. Since the term (piiarau) 4 parents 7 is formed by omitting 
one and refcaiuiug the other member of a complex expression (mother and 
father ;) shall they conjointly tako the estate, or severally ? and is the order 
of succession optional, or fixed and regulated ? The author replies to these 
questions. — Sul 6 d' hi ni , 

A conjunctive compound is declared fyc.] A compound term is formed, as 
directed by Pdnini and his commentators, i| when two or more nouns occur 
with tho import of the conjunction 4 and/ in two of its senses (viz. recipio* 
cation and cumulation,*}) This is limited by the einendatory rule of Caiydyam 
to the case where the sense conveyed by each word is presented at once : 
while the same terms, connected in a phrase by the con junction copulate c, 
would present tho sense of each successively. 

The omission of one term and retention of the other constitute an exception] 
When the word pitri * father* occurs with mdtri < mother/ it may be retained 


* Vdrtica t 1. on Pdnini, 2. 2. 29. t Pdnini , 1. 2. 70. 

J Vdrtica t 3. on Pdnini, 2. 2. 31- 11 Vide infra. Sect 11. § 20. 

§ See Dictionary of A?l\cra f Book 3. Chap, j. Sect, 23* Verse 2» 
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3. Besides tbe father is a common parent to other sons, _ 3. The mother 
but the mother is not so : and, since her propinquity is con- so/^nd should 
sequently greatest, it is fit, that she should take the estate 
in the first instance, conformably with the text “ To the a passive of 
nearest sapinda } the inheritance next belongs/’* 


ANNOTATIONS. 

R nd the other term be rejected. This is an exception to the general 
rule of composition. It is optional ; and the regular form may be retained in 
its stead. Ex. Pitarau ‘ two parents / or M dtdpitaran ‘mother and father/— 
Vdiiini , 1. 2* 70, and 2. 2. 20,— 31, 

The word mother stands first in the phrase into which that is resolvable.'] 
The compound term, whether reduced to the simpler expression or retaining 
its complex form, is resolvable into the phrase mdtd cha pita cha ‘ both tlio 
mother and the father/ This, however, is only the customary order of terms, 
not specially enjoined by any rule of syntax. 

Is first in the regular compound ] Conformably with one of Cdti/dgana& 
emendatory rules on Pan ini's canon for the collocation of terms in composition. 
(1 2. 34.) That rulo requires the most revered object to have precedence : 
and the example of the rule, as given in Pdtanjali's Mahdlhashja and 
Ydmanas Cdsicd-vitti , is this very compound term mdtd pilar uu ‘ mother 
aud father/ The commentators, Caiyata and Haradatta, assign reasons why 
a mother is considered to be more venerable than a father. 

It follows, from the order of the terms.] The compound term mdidpiiarau 
‘mother and father/ as well as the abridged and simpler expression pitarau 
‘parents/ is resolvable into the same phrase mdtd ch a pitd cha 1 both the 
mother aud the father/ Thus, in every form of expression, ‘ mother’ stands 
first. Hence the author infers, that the mother’s priority in regard to succes- 
sion to woaltli is intended by the text (Sect. 1. § 2.) 

3, The father is a common parent to other w«.] The mother is, in respect 
of sons, not a common parent to several sets of them : and her propinquity is 
therefore more immediate, compared with the father's. But his paternity is 
common ; since he may have sons by women of equal rank with himself, rs 
well as children by wives of the Cshatriya and other inferior tribes ; and hia 
nearness is therefore mediate, in comparison of the mother’s. The mother 
consequently is nearest to her child ; and she succeeds to the estate in the first 
instance, since it is ordained by a passage of Menu , that the person, who is 
nearest of kin, shall have the property,— SuMtfhini. 

* Menu, 9. 187, 

hs2 
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4. That text, 
though it apeak 
of Sapvuhf*, is 
not restricted to 
them* 


5 , Conclusion, 


MITACSHARA, chap, n, 

4. Nor is tie claim in virtue of propinquity restricted to 
(sapindas) kinsmen allied by funeral oblations : but, on the 
contrary, it appears from this very text, (§ 3.) that the rule 
of propinquity is effectual, without any exception, in the case 
of ( samduddacas ) kindred connected by libations of water, as 
well as other relatives, when they appear to have a claim to 
the succession. 

5. Therefore, since the mother is tho nearest of the two 
parents, it is most fit, that she should take the estate. But, 
on failure of her, the father is successor to the property. 


ANNOTATIONS. 

5. On failure of her, the father is successor to the property .] Tho 
commentator, Britain bluxtta, is of opinion, that tho father should inherit first 
and afterwards the mother ; upon tho analogy of more distant kindred, where 
tho paternal line has invariably the preference beforo the maternal kindred ; 
and upon tho authority of several express passages of law. Nando Pandita, 
author of commentaries on tho Mitdcshard and on the institutes of Vishnu, 
had before maintained the samo opinion. But the elder commentator of the 
M Uriah ara, VixwSswara-bhatta has in this instance followed the text of his au- 
thor in his own treatiso entitled Madana-Parijiita, and has supported Tijmjd- 
HCo want’s argument both there and in his commentary named SulOd'hiui. 
Much diversity of opinion does indeed prevail on this question. Sricaru 
maintains, that the father and mother inherit together : and the great majority 
of writers of eminence (as A purdrea. and (Jamal dear a, and the authors of the 
Switi-cliandried, Madanaralna, Vyavahdramayuc’ha ttc.J gives the father 
the preference before the mother. Jimdta-vdhana, and Rayhunundana have 
adopted this doctrine. But Vdchetpati Misra, on tho contrary, concurs with 
the Mitdcshard, in placing the mother before the father ; being guided by an 
erroneous reading of the text of Vishnu (Sect. 1 . § 6 ), as is remarked in tho 
Vceramitrodaya. The author of the latter work proposes to reconcile these con- 
tradictions by a personal distinction. If tho mother be individually more ve- 
nerable than the father, she inherits ; if she be less so, the father takes the in- 
heritance. 
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Section IV. 

Right of the Brothers. 

1. On failure of the father, brethren share the estate. 
Accordingly Menu says, “ Of him, who leaves no son, the 
father shall take the inheritance or the brothers.”* 

2. It has been argued by D’hdreswara, that, ‘ under the 
t following text of Menu, “ Of a son dying childless, the 
‘ mother shall take the estate ; and, the mother also being 
'dead, the father’s mother shall take the heritage ;”f even 

< while the father is living, if the mother be dead, the father’s 

< mother, or in other words the paternal grandmother, and not 
‘ the father himself, shall take the succession : because wealth, 
‘ devolving upon him, may go to sons dissimilar by class ; but 
f what is inherited by the paternal grandmother, goes to such 

< only as appertain to Iho same tribe : and therefore the patcr- 
' nal grandmother takes the estate.’ 


ANNOTATIONS. 

1. Brethren .] The commentators, Nanda Pandila and Bdtam-hhalla, 
consider this as intending ‘ brothers and sisters,’ in the same manner in which 
“ parents” have been explained ‘ mother and father,’ (Sect. 3. § 2.) and con- 
formably with an express rule of grammar ( Pdnini , 1. 2. 68.) They observe, 
that the brother inherits first : and, in his default, the sister. This opinion is 
controverted by Camaldcara and by the author of the Vgavahdrmaguc'ha. 

2. II has been argued by D'hdriswira.] It had been shown (Sect. 3.,) 
that the father inherits on failure of the mother. But that is stated otherwise 
by different authors. To refute the opinion maintained by one of them, the 
author roverts to the subject by a retrospect analogous to the backward look 
of the lion. — Sub6d'7iini and Bdlam bhatttx, 

Because wealth, devolving on him, may go to sons dissimilar.] The mean* 
ing is this : if the succession be taken by the father, the property becomes a 
paternal estate, and may devolve on his sons whether belonging to the Mfiri* 


Vide Sect. 1. § 7. t Menu, 9. 217. Yule Scot. 1. § 7. 
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1. Next to tho 
parent s, t li e 
brothers inherit. 


% D'hrh’tswam 
affirms the prior 
i itrht of tho pater- 
nal grandmother ; 
on the ground of a 
passage of Mem. 


* Menu, 0. 185. 
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3. But that is 
contradicted by 
Vhwarupa ; cit* 
ing another pas- 
sage of the same 
author. 


4 . A text of 
Menu excluding 
the king, intends 
the sovereign not 
the Cshatrit/a* 


C. The whole 
blood inherits 
first ; as nearest 
of kin. 


3. The holy teacher [ Vismrupa*] does not assent to that 
doctrine :*bccause the heritable right of sons even dissimilar 
by class has been expressly ordained by a passage above- cited : 
te The sons of a Brakmaua, in the several tribes, have four 
shares, or three, or two, or one.”t 

4. But the passage of Menu , expressing that “ The pro- 
perty of a Brahnana shall never be taken by the king,”]; 
intends the sovereign, not a son [of the late owner by a 
woman of the royal or military tribe.] 

5. Among brothers, such, as are of the whole blood, take 
tbe inheritance in the first instance, under the text before 
cited : " To the nearest sapinda, tbe inheritance next be- 
longs ”Jt Since those of tbe half blood are remote through 
the difference of the mothers. 


ANNOTATIONS. 

d'havasida [or another mixt§] tribe or to his own class. But, if it be taken by 
the grandmother, it becomes a maternal estate and devolves on persons of the 
same tribe, namely her daughters ; or successively, on failure of them, her 
daughters sons, her own sons, and so forth. — Subbd'kini and Balcm'bhatta . 

4. Intends the sovereign, not a $em.] It does not prohibit the succession 
of a Brahmnas son by a Cdiatriya wife, denominated king as being of his 
mothers tribe, which is the royal or military one. But it relates to an escheat 
to the sovereign. Therefore it is not an exception to the passage cited in 
the preceding paragraph : and Viswarupa's reasoning holds good, that 

* B'hdreswara's objection would be valid, if there were any harm in the 

* ultimate succession of sons dissimilar by class. But that is not the case. 
1 On the contrary, they are expressly pronounced by the text here cited, to be 
‘ partakers of inheritance /— Subod hini. 


# The name is supplied by the Subid'hini, 
i Y djnyawalcya, 2. 126. Vide supra. Ch. 1. Sect. 8. § I. 
X Menu, 9. 189. Vide infra. Sect. 7. § 0, 

|1 Menu , 9. 187. Vide Sect. 3. § 3. 

§ Bitfom-bltatta* 


m 
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6. If there be no uterine (or whole) brothers, those by 
different mothers inherit the estate. 

7. On failure of brothers also, their sons share the heritage 
in the order of the respective fathers. 

8. In case of competition between brothers and nephews, 
the nephews have no title to the succession : for their right 
of inheritance is declared to be on failure of brothers [“ both 
parents, brothers likewise, and their sons/’ — Sect. 1. § 2.*] 

9. However, when a brother has died leaving no male issue/ *>• But they 
[nor other nearer hcir,t] and the estate has consequently de- had vested in 
volved on his brothers indifferently, if any one of them die tlieir fatllcr ’ 
before a partition of their brother’s estate takes place, his sons 

do in that case acquire a title through their father : and it is 


0. Next the 
half blood. 


7. After brov 
there, nephews in- 
herit in like man- 
ner. 

8. They do not 
share with their 
uncles. 




ANNOTATIONS. 

6. 1} there he no uterine (or whole) brothers, those by different mothers in- 
herit.] The author of the Vyavah&ramcnjuc'ha censures the preference here 
given to the brothers of the half blood before the nephews, being sons of brothers 
of the whole blood. 

7. Their sons share the heritage.] Including, say Nandi i Tandila and 
Bdlam-hhatta , the daughters as well as the sons of brothers, and the sons and 
daughters ot sisters. This consequently will comprehend all nephew and 
nieces. 

L\ the order of the respective fathers .] In their order as brothers of tho 
whole blood, and of the half blood .—UalanMatta. 

By analogy to the case of giandwms by different fathers (Chap. 1. ileol. 

8.), the distribution of shares shall be made, through allotments to their respec- 
tive fathers, and not in their own right, whether there be one, two, or many 
sons of each brother. — Sitbud'hini. 

Th4 is wrong : for the brethren had not a vested interest in their brothers 
wealth before their decease ; and property was only vested in the nephews by 
the owner’s demise. — Baht w* bhatta. 


# SubH'hini and BdUm bhcittiu 


t BdhnMatUu 
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1. Next to the 
nephew, the kin* 
dred are heirs. 


2. First the pa- 
ternal graud- 
rnotheiv 


fit, .therefore, that a share should be allotted to them, in. their 
father’s right, at a subsequent distribution of the properly 
between them and the surviving brothers. 


Section V. 

Succession of Kindred of l he same family name : termed 
Gdtrnja, or Gentiles . 

1. If there be not even brother’s sons, gentiles share the 
estate. Gentiles are the paternal grandmother and relations 
connected by funeral oblations of food and libations of water. 

2. In the first place the paternal grandmother takes the 
inheritance. The paternal grandmother’s succession imme- 
diately after the mother, was seemingly suggested by the 
text before cited, “ And, the mother also being dead, the 
father’s mother shall take the heritage no place, however, 
is found for her in the compact series of heirs from the father 
to the nephew: and that text (“the father’s another shall 
take the heritage”) is intended only to indicate her general 
competency for inheritance. She must, therefore, of course 
succeed immediately after the nephew ; and thus there is no 
contradiction. 


ANNOTATIONS. 

1. Genlihs ] Golraja or persons belonging to the same general family 
f Gilra ) distinguished by a common name : these answer nearly to the Genii' cs 
of the Roman law, 

2. She must, therefore, of course succeed.] Some copies of the Mitdeslmrd 
read this passage differently. The variation is noticed in the commentary of 
RGlam-hhatta ; vis. ‘ She succeeds, after the preceding claimants, if they 
bo dead,’ uparitana mritdnantaram instead of utcarshe tat sut iutdnonto.uM< 


349 


# Sect. 1. § 7. 



sect. v. SUCCESSION of KINDRED of SAME GOTRAJA, 


SGI 


3. On failure of the paternal grandmother, the (got raj a) 
kinsmen sprung from the same family with the deceased and 
(sapinda) connected by funeral oblations, namely the paternal 
grandfather and the rest, inherit the estate. For kiusmen 
sprung from a different family, but connected by funeral 
oblations, are indicated by the term cognate ( band’hn Sect. 6.) 

4<. Here, on failure of the father’s descendants, the heirs 
are successively the paternal grandmother, the paternal 
grandfather, the uncles and their sons. 

5. On failure of the paternal grandfather’s lino, the pater- 
nal great-grandmother, the great-grandfather, his sons and 
their issue, inherit. In this manner must be understood the 
succession of kindred belonging to the same general family 
and connected by funeral oblations. 


ANNOTATIONS. 

The commentary remarks, that the 1 preceding (up aril an a) claimants' are tho 
father and tho rest down to tho brother’s son, 

3, On failure of the paternal grandmother .... the paternal grandfather f] 
VAlmn-hhatt* insists, that the grandfather inherits before the grandmother, aa 
the father before the mother. — See Section 3, 
ft, In this manner must be understood the succession of kindred,] Tho 
ft tUd’hini, commenting on the first words of the following section, cairies tho 
enumeration a little further : viz. ‘ the paternal great-grandfather’s mother, great* 
' grandfather’s father, great-grandfather’s brothers and their sons. The pater* 
‘ nal great-grandfather’s grandmother, great grandfather’s grandfather, great- 
< grandfather’s uncles and their sons. The same analogy holds in tho succ> ssion 
f of kindred connected by a common libation of water. 

The scholiast of Vishnu, who is also one of tho commentators of the Mitac* 
shard, states otherwise the succession of the near aud distant kindred, in ex 
pounding the passage of Vishnu (i if no brothers son exist, it passes to kinsmen, 
(band'hu;) in their default, it devolves on relations ( sacuhja) where Bdlam * 
bkatta, on the authority of a reading found in the Madcnaratna, proposes to 
transpose the terms bctnddiu aud s<xcuh/a ; for the purpose of reconciling I ishntc 


* Vishnu, 17. 10,-11* 
T T 
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3. Next the 
paternal grand - 
lather, 

f 

i, 

i * 


Jt 

4. After him, 
the uncles and 
their sons. 


£». Then the great- 
g r a n d m o l her, 
g r o a t g r a n d - 
father, giaud un- 
cits and so forth, 
to tho seventh do* 
greo. 



mitAcshah! 


CHAP. II. 
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0, Afterwards 
more distant 
kindrod : either to 
the 14th degree ; 
or as far as consan- 
guinity is ascer- 
tainable : so Menu 
describes them* 


6. If there be none such, the succession devolves on 
kindred connected by libations of water : and they must be 
understood to reach to seven degrees beyond the kindred 
connected by funeral oblations of food : or else, as far as the 
limits of knowledge as to birth and name extend. According 


ANNOTATIONS. 

with Ydjnyawalcya, by interpreting samlyc i in tho sense of gotraja or 
kinsmen sprung from the same family.* Nando, Pandlla, preserving the com- 
mon reading, says ( kinsmen (band' hu ) aro sapindas ; and these may belong to 
4 the same general family or not. First those of tho same general family 

* (sogoira) are heirs. They are three, the father, paternal grandfather, and 
4 great grandfather ; as also three descendants of each. Tho order is this : In 
4 the father’s line, on failure of the brother’s son, the brothers son’s son is lieir. 
4 In default of him, the paternal grandfather, his son and grandson. Failing 
4 these, the paternal great-grandfather, his son and giandsoa, In this manner 

* the succession passes to the fourth degree inclusive ; arid not to the fifth : for 
4 the text expresses u The fifth has no concern with the funeral oblations.”* 
4 The daughters of the father and other ancestors must bo admitted, like the 
4 daughter of the man Himself, and for the same reason. On failure of the 
4 father’s kindred connected by fu icral oblations, the mother’s kindred are heirs : 
4 namely the maternal grandfathor, the maternal uncle and his son ; and so 
4 forth. In default of these, the successors are the mother’s sister, her son and 
4 the rest.* 

The commentator takes occasion to censure an interpretation, which corres- 
ponds with that of the Mitdeshard as delivered in the following section 
(S, 6. § 1.) ; and according to which the cognate kindred of the man himself, 
of his father and of his mother are tho sons of his father’s sister and so forth : 
bccauso it would follow, that the father’s sisters sou and the rest would in- 
herit, although the man's own sister and sister’s sons were living, Malam* 
bhatta, however, repels this objection by tho remark, that the sister and sister’s 
sons have been already noticed as next in succession to the brother and 
brother’s sons : which is indeed Nanda Pandita*& own doctrine. 

He adds, 4 after the heirs above-mentioned, the saculya or distant kinsman is 
4 entitled to the succession : meaning a relation in the fifth or other remoter 

* degree.* 
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* Menu, 9, 186. 
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sect. vi. SUCCESSION OF COGNATE KINDRED. 

Iy Frihat-Memt says " The relation of tbe sapmdas , or kin- 
dred connected by the funeral oblation, ceases with the seventh 
person : and that of samdnddacas , or those connected by a 
common libation of water, extends to the fourteenth degree ; 
or as somo affirm, it reaches as far as the memory of birth 
and name extends. This is signified by goira or tlip relation 
of family name/'* 


Section VI. 


On the succession of Cognate Kindred , Eand’hu. 


1. On failure of gentiles, the cognates are heirs. Cog- 
nates are of three kinds ; related to the person himself, to his 


1. After gen* 
tiles, cognates* are 
heirs, They are 


ANNOTATIONS. 




This whole order of succession, it may bo observed, differs materially from 
that which is taught in the text of the Mitdcshard. On the other hand, the 
author of the Yccmmitrodaya has exactly followed the M it dc shard ; and so lias 
Camaldcara ; and it is also confirmed by MdcVh a v a- delta nja, in the Vyam- 
ham Mdd'hava, as well as by the Smriti-chandricd. 

But the author of the Yyavahdramayuc'la contends far a different scries 
of heirs after the brothers son : 1 1st the paternal grandmother ; 2d the sister ; 
‘ 3d the paternal grandfather and the brother of the half blood, as equally 
‘near of kin ; 4th the paternal great-grandfather, the paternal uncle and the 
‘ son of a brother of the half blood, sharing together as in the same degree of 
‘ affinity.’ lie has not pursued the enumeration further ; and the principle 
stated by him, nearness of kin, does not clearly indicate the rule of continua- 
tion of this series. 

1. The cognates are heirs ] Bmifihu, cognate or distant kin, correspond < 
ing nearly to the Cognati of the Roman law. 

Cognates are of three tank] Bdlam-bhatta notices a variation in the read- 
ing, bdnd'havdk for hancVhavah. It produces no essential difference in the 
interpretation. 




* The 6rst part of this passage occurs in Menu's institutes, 

inaiuder of the text differs. 


5 , 00. The re- 


1 i 2 



364 


MITACSIIARA, 


chap, n. 


of three soits, as 
distinguished iu a 
passage of law. 


i'. First the 
kindred tit tin late 
owner ;then those 
of his father ; and 
lastly those of his 
mother. 


1. After kin* 
Jred, the pre- 
ceptor ia heir j 


father, or to his mother : as is declared by the following text. 
“ The sons of his own father’s sister, the sons of his own 
mother’s sister, and the sons of his own maternal uncle, must 
be considered as bis own cognate kindred. The sons of his 
father’s paternal aunt, the sons of his father’s maternal aunt 
and the sous of his father’s maternal uncle, must be deemed 
his father’s cognate kindred. The sons of his mother’s pater, 
nal aunt, the sons of his mother’s maternal aunt, and the 
sons of his mother’s maternal uncles, must he reckoned liis 
mother’s cognate kindred.”* 

2. Here, by reason of near affinity, the cognate kindred 
of the deceased himself, arc his successors in the first instance: 
on failure of them, his father’s cognate kindred : or, if there 
be none, liis mother’s cognate kindred. This must he under- 
stood to he the order of succession here iuteuded. 


Section VII. 

On llie succession of Strangers upon failure of the Kindred, 

1. If there be no relations of the deceased, the preceptor, 
or, on failure of him, the pupil, inherits, by the text of 


ANNOTATIONS. 

lidded lo the person Jiimsilft lo his father or to Jus mother. \ Apanit'Ct, 
m remarked by Oamaldcara , disallows the two last classes of cognate kindred, 
as having no concern with inheritance ; and restricts tho term bandlm, in 
the text, to tho kindred of the owner himself. The author of the Vyavahi’ 
uunayuc'ha confutes that restriction. 


* The text is seemingly ascribed by the commentator JBdlam-bhaita lo 
7 YkIlVIol Sdtatiqn. But it is quoted in the Vya vah dm ■ Md d'h a va as a text of 
tim d'hdyana. 
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sect. vir. SUCCESSION OF STRANGERS. 

Apastamba. “ If there be no male issue, the nearest kinsman 
inherits : or, in default of kindred, the preceptor ; or, failing 
him, the disciple.” 

2. If there be no pupil, the fellow-student is the successor. 
He, who received his investiture, or instruction in reading 
or in the knowledge of the sense of scripture, from the same 
preceptor, is a fellow-student. 

3. If there be no fellow-students, some learned and vener- 
able priest should take the property of a Brahmana, under 
the text of Gautama : “ Venerable priests should share the 
wealth of a Brahmana , who leaves no issue.”"' 

4. For want of such successors, any Btalmam may be the 
heir. So ]\Ienn declares : “ On failure of all those, the lawful 
heirs arc such Brahmanas, as have read the three Vedas, as 
are pure in body and mind, as have subdued their passions. 
Thus virtue is not lost.”f 

5. Never shall a king take the wealth of a priest ; for the 
text of Menu forbids it : “ The property of a Brahmana shall 
never be taken by the king : this is a fixed law.”;]; It is also 
declared by Kdrcda : “ If there be no heir of a Brctli mana’s 
wealth, on his demise, it must be given to a Brahmana. 
Otherwise the king is tainted with sin.”|| 

6. Rut the king, and not a priest, may take the estate of 
a Cshalnya or other person of an inferior tribe, on failure of 


ANNOTATIONS. 

2. This must be understood to U the order of succession.'] See a note at the 
close of the last suction. 


f Mem, 0, 1SS. 

li Not found intlio inbtitutus ot A dreda. 
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by the text of 
Apastamba : and, 
next to him, the 
pupil. 


2. And, failing 
these, tho fellow- 
student. 


3. If there ha 
none, a learned 
priest is heir ; ac- 
cording to Iritw- 
tama. 


4. Or any Emit,* 
matin, as Aftnuthas 
piovided. 


But not tho 
king : so Menu, 
and NdiCda do* 
cl arc. 


6*. In other cases 
tho Ruvncigu 
takes tho escheat : 


* Gautama, 28. 30, 
J Menu, 0, ISO, 
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CIUP. II, 


m is ordained by 
Menu , 


1, Tlie heirs of 
persons devoted to 
religion are speci- 
fied by Yitjngaml' 
eya. 

flU***} to 

jl ti <S a W 


2. Exposition 
of the text, 


3. The natural 
relations do not 
succeed. But the 


heirs down to the fellow-studont. So Menu ordains : “ But 
the wealth of the other classes, on failure of all [heirs,] the 
king may take,”* 


Section VIII. 

On succession to the Properly of a Hermit or of an Ascetic. 

1. It has been declared, that sons and grandsons [or 
great-grandsonsf] take the heritage ; or, on failure of them, 
the widow or other successors. The author now propounds 
an exception to both those laws : 

CXXXVII. “ The heirs of a hermit, of an ascetic, 
“and of a professed student, are, in their order, the 
“ preceptor, the virtuous pupil, and the spiritual brother 
“ and associate in holiness.” { 

2. The heirs to the property of a hermit, of an ascetic, 
and of a student in theology, are, in order, (that is, in the in- 
verse order,) the preceptor, a virtuous pupil, and a spiritual 
brother belonging to the same hermitage. 

3. The student (Irahnccharl) must be a professed or per- 
petual one : for the mother and the rest of the natural heirs 


ANNOTATIONS. 

1. “A virtuous pupil.*'} The condition, that he ho virtuous is intended 
generally. Hence the preceptor and the fellow hermit are successors in 
their respective cases, provided their conduct he unexceptionable. With a view 
to this, Ytijmjuwalcya has placed the words “ virtuous pupil” in the middle of 
tho text, to indicate the connexion of the epithet with the preceding aud follow" 
pig terms . — SMdhini ,( - c. 


* Menu, 9. 189. t BtilumMaUa, ? Ytijnyamlcya, 2, 13?- 
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take the property of a temporary student ; and the preceptor 
is declared to be heir to a professed student as an exception 
[to the claim of the mother and the rest.*] 

4. A virtuous pupil takes the property of a yaii or ascetic. 
The virtuous pupil, again, is one who is assiduous in the study 
of theology, in retaining the holy science, and in practising 
its ordinances. For a person, whose conduct is bad, is un- 
worthy of the inheritance, were he even the preceptor or 
[standing in] any other [venerable relation.] 

5. A spiritual brother and associate in holiness takes the 
goods of a hermit {muoprad’ha.) A spiritual brother is one 
who is engaged as a brotherly companion [having consented 
to become so.f] An associate in holiness is one appertaining 
to the same hermitage. Being a spiritual companion, and 
belonging to the same hermitage, ho is a spiritual brother 
associate in holiness. 

C. But, on failure of these (namely the preceptor and the 
rest,) any one associated in holiness takes the goods; even 
though sons and other natural heirs exist. 

7, Are not those, who have entered into a religions profes- 
sion, unconcerned with bcrcditablc property? since Vaddd'ha 
declares, “ They, who have entered into another order, are 
debarred from shares.”! How then can there be a partition of 


preceptor is heir 
of a professed stu> 
dent. 


4. A ud the pu- 
pil if the -ucceosor 
of an ascetic. 


5. But the com- 
panion of a her- 
mit is his heir. 


G. In default of 
those heirs res- 
pectively, an asso- 
ciate in holiness 
is tlio successor, 

7. Objection. 
They can have no 
property by inhe- 
ritance, buhif- pro- 
nonneed disquali- 
fied by Ymshl'ha 


ANNOTATIONS. 

4. A yati tv ascetic . ] The term ‘ ascetic’ is in this translation used for the 
rjali or tdnnyasi ; and ‘hermit’ or ‘ anchoret’ for the rd mprast'ha. In former 
translations, as in the version of Menu by Sir William Jones, the two last terms 
Wtsre applied severally to the two orders of devotion* 


* Su btiiVhini. 

X 


t Saldd’hini. 

VasisUha, 17. 43. Vide infra. Sect. 10. § 3. 


355 



368 


mitAcsiiabX 


CHAP. li, 


nor finy property 
acquired by them* 
selves ; being in- 
capable of acqui- 
sitions, as nh own 
by Gautama &c. 


8. Answer. A 
hermit may have 
a hoard of neces- 
saries for a day or 
a year: as intimat- 
ed by Ydjnynwal* 
ci/ a. And an asce- 
tic and a profess- 
ed student have 
clothes and other 
necessaries. 


9. Succession 
to such propei ty 
is regulated. 


1. Yajnyatoalcya 
declares the pre- 
ferable right of the 
reunited parcener, 
before the widow 
&c. 


their property ? Nor has a professed student a right to his 
own acquired wealth : for the acceptance of presents, and 
other means of acquisition, [as officiating at sacrifices and so 
forth,*] are forbidden to him. And, since Gautama ordains, 
that" A mendicant shall have no hoard j"f the mendicant also 
can have no effects by himself acquired. 

8. The answer is, a hermit may have property : for the 
text [of Tdjiit/aivalci/a] expresses ff The hermit may make a 
“ hoard of things sufficient for a day, a month, six months, or 
“ a year ; and, in the month of Aswina, lie should abandon [the 
“ residue of] what has been collected."^ The ascetic too has 
clothes, books and other requisite articles : for a passage [of 
the Vcda\\\ directs, that “ ho should wear clothes to cover his 
privy parts j” and a text [of law§] prescribes, that “ ho 
should take the requisites for his austerities and his sandals.” 
The professed student likewise has clothes to cover his body ; 
and be possesses also other effects. 

9. It was therefore proper to explain the partition or in- 
heritance of such property. 


Section IX. 

On the lleunion of Kinsmen after Partition. 

1. The author next propounds an exception to the maxim, 
that the wife and certain other heirs succeed to the estate ol 
one who dies leaving no male issue. 


* MamMatta. + Gautama, 3. 6. 

t Ytijnyawalct/aj 3. 47. See Mcntt, 6 . 15. 
ii J}dl'm«bhatta t § Bdlw bhatia. 
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CXXXVIII. “ A reunited [brother] shall keep 
“ the share of his reunited [coheir,] who is deceased ; 
“ or shall deliver it to [a son subsequently] born.”* 

2. Effects, which had been divided and which arc again 
mixed together, are termed reunited. He, to whom such 
appertain, is a reunited parcener. 

3. That cannot take place with any person indifferently ; 
but only with a father, a brother, or a paternal uncle : 
as Vrihaspali declares. “ He, who, being once separat- 
ed, dwells again through affection with his father, brother, or 
paternal uncle, is termed reunited.” 

4. The share or allotment of such a reunited parcener 
deceased, must be delivered by the surviving reunited parce- 
ner, to a son subsequently born, in the ease where the 
widow’s pregnancy was unknown at the Lime of the dis- 
tribution. Or, on failure of male issue, he, and not the 
widow, nor any other heirs, shall take the inheritance. 

5. The author states an exception to the rale, that a 
reunited brother shall keep the share of his reunited coheir : 

CXXXVIIIa. “ But an uterine [or whole] brother 
“ shall thus retain or deliver the allotment of his 
“ uterine relation. ”f 


ANNOTATIONS. 

4. Or, on failure of male issue, he, and nol the widow .Jv. shall tale th iw* 
heritanee.] The siugular number is here indeterminate. Therefore, if there bo 
two or more reunited parceners, they shall divide tho estate. A maintenance 
must be allowed to the widow. — Bdl&virbhcttt<x» 


C V 


f Ydjnyaivah'yn, 2. 138ct* 
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2. Explanation 
of reunited par* 
cener. 


3. Reunion is 
between certain 
relations only ; *>o 
/ rlhas^alu 


4, The decease 
ert's share must bo 
{jiven to his potH 
thumous son ; or, 
if there he none, 
may be retained 
by the reunited 
parcener. 


5. A limitation 

of the preceding 
rule is contained 
in the sequel of tho 
text. 


* Yajnyfxmlcyh 2 , 133 . 
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6. Exposition 
of it. The whole 
blood has the pre- 
ference before the 
•half blood, 


7. Yujvyawalcija 
delivers rule con- 
cerning the par- 
ticipation of bre- 
thren of the half 
blood. 


8. Interprcta- 


C. The words “ reunited brother” and “ reunited coheir” 
arc understood. Hence the construction, as in the preced- 
ing part of the text, is this : The allotment of a reunited 
brother of the whole blood, who is deceased, shall be deliver, 
ed, by the surviving reunited brother of the whole blood, to a 
son born subsequently. But, on failure of such issue, he shall 
retain it. Thus, if there be brothers of the whole blood and 
half hlood, an uterine [or whole] brother, being a reunited 
parcener, not a half brother who is so, takes the estate of the 
reunited uterine brother. This is an exception to what had 
been before said (§ 1.) 

7. Next, in answer to the inquiry, who shall take the 
succession when a reunited parcener dies leaving no male 
issue, and there exists a whole brother not reunited, as well as 
a half brother who was associated with the deceased ? the 
author delivers a reason why both shall take and divide the 
estate. 

CXNXIX. " A half brother, being again associated, 
“ may take the succession, not a half brother though 
"not reunited : but one, united [by blood, though not 
“ by coparcenery,] may obtain the property ; and not 
“ [exclusively] the son of a different mother.”* 

8. half brother, (meaning one born of a rival wife,) 


ANNOTATIONS. 

G. A son born subsequently,] The widow’s pregnancy not haying been ap* 
parent at the time of the partition. 

7. “ A half brother , being again associated The text admits of 

different interpretations besides valuations in the reading,— See JimHa*vdhana t 
Ch.ll. Sect. 5. §13.-14. 
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being a reunited parcener, takes the estate ; but a half 
brother, who was not reunited, does not obtain the goods. 
Thus, by the direct provisions of the text, and by the exception, 
reunion is shown to be a reason for a half brother's succession. 

9. The term “ not reunited 1 ' is connected also with what 
follows : and hence, even one who was not again associated, 
may take the effects of a deceased reunited parcener. Who 
is he ? The author replies : “ one united that is, one 
united by the identity of the womb [in which lie was con- 
ceived ;] in other words, ail uterine or whole brother. It is 
thus declared, that relation by the whole blood is a reason 
for the succession of the brother, though not rcuuitcd in 
coparcencry. 

10. The term “ united” likewise is connected with what 
follows : and here it signifies reunited [as a coparcener.] The 
words <f not the sou of a different mother” must be inter- 
preted by supplying the affirmative particle (era) understood. 
Though he bo a reunited parcener, yet, being issue of a dif- 
ferent mother, be shall not exclusively take the estate of his 
associated coheir. 

11. Thus, by the occurrence of the word “ though” {apt) 


ANNOTATIONS. 

9. The term “not reunited'’ is connected also with tohal follows.] 1 1 is 
connected with both phrases, like a crow looking two ways at once, lienee it 
constitutes, with what follows, another sentence. Suhod hini 

One united bj the identity of the womi.] Ju like mauncr, a father, though 
not reunited with the family, shall take a share of the property of his son ; 
and a son, though not reunited, shall receive a share of the estate of his father, 
from a reunited parcener. This, according to the author of the Snht l hint, 
is implied : the Vdda describing the wife as becoming a mother to her husband, 
who is identified with his offspring. But BdhnMalla docs not allow the 
inference. 

11, The reason! of 1>olh rights may subsist ul the same uislunl.] The 
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tion or the text. 
The half brother 
may share if again 
associated in fa* 
uiily partnership. 


0. Anti tho 
whole brother, 
though not so as- 
sociated. 


10, For the half 
brother, though 
associated, is not 
sole heir. 


11. Thus both 
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may share, for the 
rights of both may 
subsist together. 


12. This is con* 
firmed by pas- 
sages of Menu, 


13. Interpreta- 
tion of the text, 


in one sentence [“ though not reunited 1 ’ &e. § 7.) and by the 
denial implied in the restrictive affirmation (eoa“ exclusively/') 
understood iu the other, (“ one united may take the property, 
and not exclusively the son of a different mother •”) it is 
shown, that a whole brother not reunited, and a half brother 
being’ reunited, shall take and share the estate; for the 
reasons of both rights may subsist at the same instant. 

13. This is made clear by Menu, who, after premising 
partition among reunited parccnccrs (“ If brethren, once 
divided and living again together as parceners, make a second 
partition ;”*) declares “ should the eldest or youngest of 
several brothers ho deprived of his allotment at the distribu- 
tion, or should any one of them die, his share shall not he 
lost : but his uterine brothers and sisters, and such brothers 
as were reunited after a separation, shall assemble together 
and divide his share equally”! 

13. Among reunited brothers, if the eldest, the youngest 
or the middlemost, at the delivery of shares, (for the indc. 
clinablc termination of the word denotes any case ;) that is, 
at the time of making a partition, lose or forfeit his share by 
his entrance into another order [that of a hermit or ascetic,!] 
or by the guilt of sacrilege, or by any other disqualification ; 
or if he be dead ; his allotment does not lapse, but shall he 


ANNOTATIONS. 

reunion of the half brother in family partnership, and the whole brothers 
relation by blood.— BdlanMatia. 

13. They inherit the estate and divide it in equal shares.] This suppose 
the brothers of the half blood to belong to the same tribe. But, if they arc of 

different tribes, the shares are four, three, two or one, in the order of the 

classes ; since there is no reason for restricting that rule of distribution.— BdUw 
IJiatla. 

* Mem, 9. 210. Menu, 9. 211.-212. 
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set apart. The meaning is, that the reunited parceners shall 
not exclusively take it. The author states the appropriation 
of the share so reserved : “ His uterine brothers and sisters 
&e.” (§ 12.) Brothers of the whole blood, or by the same 
mother, though not reunited, share that allotment so set 
apart. Even though they had gone to a different country, 
still, returning thence and assembling together, they share it : 
and that “ equally ■” not by a distribution of greater and 
less shares. Brothers of the half blood, who were reunited 
after separation, and sisters by the same mother, likewise 
participate. They inherit the estate and divide it in equal 
shares. 


Section X. 


On exclusion from Inheritance. 


1. The author states an exception to what has been said 
by him respecting the succession of the sou, the widow and 
other heirs, as well as the reunited parcener. 


1. An excep- 
tion to the suc- 
cession of heirs im 
propounded by 
l\tjnyawalcya , 


CXL. “ An impotent person, an outcast, and his 
*' issue, one lame, a madman, an idiot, a blind man, 
“ and a person afflicted with an incurable disease, as 
“ well as others [similarly disqualified,] must be main- 
“ tained ; excluding them, however, from participa- 
tion.^ 


ANNOTATIONS. 

1* “ An impotent person, an outcast and his issue."] The initial words are 

transposed by Jtmtita-vdkana, Ch, 5. § 10. 

u An impotent person."] Whether naturally so, or by castration.— Bdhm- 
Ihulta * 


* ydjnyawaleyo , 1. 140 
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2. Exposition 
of the text. Jm* 
potent persons, 
outcasts, madmen, 
idiots, and persons 
incurably diseas, 
ed, are excluded 
from inheritance. 


3. So are per- 
sons entering into 
an order of devo- 
tion, an unnatural 
son, a sinner, and 
one who has lost 
a sense or a limb : 
according to l r «- 
siMha , Ndrcdctj 
and Menu . 


2. ff An impotent person,” one of the third gender (or 
neuter sex.) “ An outcast one guilty of sacrilege or other 
heinous crime. “Ilis issue;” the offspring of an outcast. 
" Lame deprived of the use of his feet. “ A madman 
affected by any of the various sorts of insanity proceeding 
from air, bile, or phlegm, from delirium, or from planetary 
influence. “ An idiot;” a person deprived of the internal 
faculty : meaning one incapable of discriminating right from 
wrong. “ Blind ;” destitute of the visual organ. “ Afflicted 
with an incurable disease affected by an irremediable dis- 
temper, such as marasmus or the like. 

3. Under the term “ others” are comprehended one who 
has entered into an order of devotion, an enemy to his father, 
a sinner in an inferior degree, and a person deaf, dumb, or 
wanting any organ. Thus Vasishl’ha says, “ They, who have 
entered into another order, arc debarred from shares,”*' 
Nareda also declares, “ An enemy to bis father, an outcast, 
an impotent person, and one who is addicted to vice, take no 
shares of the inheritance even though they be legitimate : 
much less, if they bo sons of the wife by an appointed kins- 
man.”! Menu likewise ordains, “ Impotent persons and 
outcasts arc excluded from a share of the heritage ; and so are 
persons born blind aud deaf, as well as madmen, idiots, 
the dumb, and those who have lost a sense [or a limb.”f] 


ANNOTATIONS. 

The offspring of an outcast.} Of one who has not performed the requisite 
penance and expiation , — Bdlam lhatia, 

3. " They, who Jiave entered into another order .”] Into one of devotion. 

The orders of devotion are, 1st, that of the professed or perpetual student ; 2d, 
that of the hermit ; 3d, the last order or that of the ascetic. — Bdlamilhatta. 


* VaM'ha, 17. 43, f Ndmfa, 13. 21, t to, 9. 201. 
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4. Those who have lost a sense or a limb.] Any person, 
who is deprived of an organ [of sense or action] by disease 
or other cause, is said to have lost that sense or limb. 

5. These persons (the impotent man and the rest) arc ex- 
cluded from participation. They do not share the estate. 
They must be supported by an allowance of food and raiment 
only: and the penalty of degradation is incurred, if they bo 
not maintained. For Mom says, “ But it is fit, that a wise 
man should give all of them food and raiment without stint 
to the best of his power : for lie, who gives it not, shall be 
deemed an outcast/’* " Without stint” signifies ' for life.’ 

6. They are debarred of their shares, if their disqualifica- 
tion arose before the division of the property. But one, al- 
ready separated from his coheirs, is not deprived of his allot- 
ment. 

7. If the defect be removed by medicaments or other 
means [as penance and atonement]-] at a period subsequent 
to partition, the right of participation takes effect, by analogy 
[to the ease of a son born after separation.] “ When the 
sons have been separated, one, who is afterwards born ol a 
woman equal in class, shares the distribution.”]; 


ANNOTATIONS. 

5. “ A wise man should girt all of them food and raiment."] Other 
■mthorities (as Dtlcala and Baud'hdyuna) except the outcast and his offspring. 
That exception not being here made, it is to be inferred, that one, whoso offence 
may bo expiated and who is disposed to perform the enjoined penance, should 
ho maintained ; not one whose crime is inexpiable .— Mlam hhatta. 

6. If t heir disqualification arose before the division of the property.] The 
disqualification of the outcast and the rest who are not excluded for natural 
detects . — Bdlam lhatta. 


* iVentf, 0. 202. + MamMatla. 

? Ydjnyamdcya, 2. 123, Vide supra, Ch, 1, Sect. (J. § 1. 
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4. Explanation 
of the text. 


5. The persons 
above described 
are excluded from 
participation ; but 
are entitled to a 
maintenance, as 
declared by 


0. The defect 
must have preced- 
ed the paititiou. 


7. If it he re- 
moved afterwards, 
a share must bu 
given, in like 
maimer as a sou 
bom after parlb 
tion takes an allot- 
ment. 
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8. A woman is 
excluded fur like 
defects. 


9, Sons shall 
S'liare, if free from 
similar disqualili* 
cations. 

So Ydjnyaivalcya, 


10. Interpreta- 
tion of the text. 


11. Disqualifi- 
ed persons are not 
to adopt sons. 


12. Their 
daughters must 
be supported, um 
til married ; 

as Yajnyawalcga 
declares. 


13. Explana- 
tion of the text. 


8. The masculine gender is not hero used restnctively in 
speaking of an outcast and the rest. It must be therefore 
understood, that the wife, the daughter, the mother, or any 
other female, being disqualified for any of the defects which 
have been specified, is likewise excluded from participation. 

9. The disinherison of the persons above described seem- 
ing to imply disinherison of their sons, the author adds : 

CXLI. “But their sons, whether legitimate, or 
“ the offspring of the wife by a kinsman, are entitled 
“ to allotments, if free from similar defects.”* 

10. The sons of these persons, whether they be legitimate 
offspring or issue of the wife, are entitled to allotments, or 
arc rightful partakers of shares ; provided they he faultless or 
free from defects which should bar their participation, such 
as impotency and the like. 

11. Of these [two descriptions of offspringf] the im- 
potent man may have that termed issue of the wife ; the rest 
may have legitimate progeny likewise. The specific mention 
of “ legitimate” issue and “ offspring of the wife” is intended 
to forbid the adoption of other sons. 

12. The author delivers a special rule concerning the 
daughters of disqualified persons : 

CXLTfl. “Their daughters must be maintained 
“ likewise, until they are provided with husbands 

13. Their daughters, or the female children of such per- 
sons, must be supported, until they be disposed of in marriage. 
Under the suggestion of the word “ likewise,” the expenses 
of their nuptials must he also defrayed. 

* Ydjnyawalcga, i, 111, t WfawWwW#. + Ydjiiymt&lcyfti 2. Ill 1 *' 
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14. The author adds a distinct maxim respecting the 
wives of disqualified persons : 

CXLII. “ Their childless wives, conducting tliem- 
“ selves aright, must be supported ; but such, as are 
“ unchaste, should be expelled ; and so indeed should 
“ those, who are perverse.”* 

15. The wives of these persons, being destitute of male 
issue, and being correct in their conduct, or behaving virtu- 
ously, must be supported ov maintained. But, if unchaste, 
they must be expelled ; and so may those, who are perverse. 
These last may indeed be expelled : but they must be support- 
ed, provided they be not unchaste. For a maintenance must 
not be refused solely on account of perverseness. 


Section XI. 

On the separate Property of a Woman, 

1. After briefly propounding the division of wealth left 
by the husband and wife, (“ Let sons divide equally both the 
effects and the debts, after the demise of their two parents.”!) 
the partition of a man's goods has been described at large. 
The author, now intending to explain fully the distribution of 
a woman's property, begius by setting forth the natuie of it : 


ANNOTATIONS. 

1. As atso any other separate acquisition.] In JUniM mhana's quotation 
of tho text, (Ch. 4. Sect. 1. § 13.) the conjunctive and pleonastic particles 
dak- a (c/ta-dva) are here substituted for the suppletory term idyll. That 
reading is censured by B&lamJjkatta, 


* Yajnyawaloyc f, 2 . 142 . 

t Yitj^awalet/Uj 2. lit?. Vide supra. Ch. 1. Sect. 3. § 1. 
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14. Their wives 
must be maintain* 
ed, unless c uu* 
chaste : 

so Yiijngawotlcya, 
directs. 


15. Exposition 
of tho passage. 


1. Woman*# 
pro] ty described 
by YajVf/aivalcya, 
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2. Interpreta- 
tion of tho text. 


3, Woman's 


CXLIII. “ What was given to a woman by the 
“ father, the mother, the husband or a brother, or 
“ received by her at the nuptial fire, or presented to 
“ her on her husband’s marriage to another wife, as 
“also any other [separate acquisition,] is denominated 
*' a woman’s property.”* 

2. That, which was given by the father, by the mother, 
by the husband, or by a brother; and that, which was 
presented [to the bride] by tho maternal uncles and the rest 
[as paternal uncles, maternal aunts, &c.f] at the time of the 
wedding, before the nuptial fire; and a gift on a second 
marriage, or gratuity on account of supersession, as will bo 
subsequently explained, ( f# To a woman whose husband 
“ marries a second wife, let him give an equal sum as a com- 
“ pensation for the supersession .” § 31.) and also property 
which she may have acquired by inheritance, purchase, parti- 
tion, seizure or finding,]; are denominated by Menu and tho 
rest ‘ woman's property/ 

3. The term f woman’s property* conforms, in its import, 


ANNOTATIONS. 

2. Before the nuptial firef] Near it.-~&Hh6iVhinL 

On account of supersession. ] Supersession is tho contracting of a second 
marriage through the influence of passion, while a firt, wife lives, who was 
married to fulfil religious obligation?. — Sitbod hint. 

FrOjcHif which hlie may have acquired by inheritance.] Tho commentator, 
1 hitamMatta, defends his author against the writers of the eastern school 
(Ju,ittl'i-mha«a kc) on this point. Wealth, devolving on a woman ty 
inheritance, is not classed by the authorities of that school with i woman 3 
property. 7 — See J‘ ’niCt ta-rtihana, Cb. 4. and Ch. 11. Sect. 1. § 8. 

3. The term 1 womans property is not technical.] This is contrary to the 
doctrine of Jbnnta’vdhana, Ch. 4. 

* Yajnyawaleyfy 2. 143. 

t Vide Ch. 1. Sect. 1. § 


+ Balam-lhaUa, 
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with its etymology, and is not technical : for, if the literal 
sense "be admissible, a technical acceptation is improper. 

4. The enumeration of six sorts of woman's property by 
Menu (“ What was' given before the nuptial five, what was 
presented in the bridal procession, what lias been bestowed 
in token of affection or respect, and what has been received 
by her from her brother, her mother, or her father, are 
denominated the sixfold property of a woman is intended, 
not as a restriction of a greater number, but as a denial of a 
less. 

5. Definitions of presents given before the nuptial 
fire and so forth have been delivered by C<Hi/(h/ana : "What 
is given to women at the time of their marriage, near the 
nuptial fire, is celebrated by the wise as women's pro- 
perty bestowed before the nuptial fire. That, again, which 
a woman receives while she is conducted from her father's 
house [to her husband's dwelling,] is instanced as the pro. 
pevty of a woman, under the name of gift presented in 
the bridal procession. Whatever has been given to her 


ANNOTATIONS. 

4, “ Bestowed* hi token of affection or respect”] Tills passage is read 
differently in the Rctndcara and by Jimftta-vdhana (Cli, 4. Sect, 1. § 4.) It is 
here translated conformably with Ihilani'bhaUa s interpretation grounded on 
the subsequent text of Cdlffnjam (§ 5,) ; where two reasons of an alleeuonatc 
gift aro stated : one, simple affection ; the other, respect shown by an obeisance 
at tho woman's feet. 

5. “From her father's house. ”] The Relnucara and Ckiniumani read 
“from the parental abode.”— See JhrAia'Vdlima, Ch. 4, Sect. 1. § G. 

“Offered to her as a token of respect”] Given to her at the time of 
making an obeisance at her feet.— SmriH-cftandrtcu* 


m 

properly is not a 
technical expres- 
sion. 

4. ft fair's ovui'* 
meratiou of six: 
torts < Ionics a lews 
number, not a 
greater. 


Cdhfdpa) irt 
dimes those foe* 
veral soils. 


# Menu, 9, 1 Oh 
V V 3 
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C. Otlier sorts 
noticed 

by Ydjnyawakya. 


Explanation of bis 
text. 


7. C&lydyana's 
definition of a gift 
subsequent. 


through affection by her mother-in-law or by her father-in. 
■law, or has been offered to her as a token of respect, is 
denominated an affectionate present. That, which is received 
by a married woman or by a maiden, in the house of her hus- 
band or of her father, from her brother or from her parents, 
is termed a kind gift.” 

C. Besides [the author says,] 

CXLIV. “ That which has been given to her by 
“ her kindred ; as well as her fee or gratuity, or any 
“ thing bestowed after marriage.”* 

Ga, What is given to a damsel hy her kindred ; by the re- 
lations of her mother, or those of her father. The gratuity, 
for the receipt of which a girl is given in marriage. What is 
bestowed or given after marriage, or subsequently to the nup- 
tials. 

7. It is said by CAbjuyana, “ What has been received by 
a woman from the family of her husband at a time posterior 


ANNOTATIONS. 

“ Denominated an affect tuna! o present ”] This reading is followed in the 
Smriti'Chandricd, t’ccramitrudaya, $c. But tho Relndcara, Chintdmani, and 
Vivada-diandra read ‘ denominated an acquisition through loveliness;’ 
Idvcniyarjitam instead of prUi-dattam. 

“From her brother or from her parents”] The Cdlpataru reads “ from 
her husband.”— See Jtmtita vdhana, Ch. 4. Sect. 2. § 21. 

“ Termed a kind gift .”] So the commentary of Balam-bhatta explains 
saudayica, as bearing the same sense with its etymon suddya . He censures 
the interpretation which Jmdta>vdhana has given (Ch. 4, Sect. 1. § 22.) 

G. The gratuity , for the receipt of which a girl is given in marriage .] This 
relates to a marriage in the form termed Asura or the like.— Bdlam-bhatUt* 

7. “Similarly received from the family of her father ,”] Tho Retnaeara 
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to her marriage, is called a gift subsequent ; and so is that, Exposition of tho 
which is similarly received from the family of her father.” 

It is celebrated as woman’s property : for this passage is con- 
nected with that which had gone before. (§ 5.) 

8. A woman’s property has been tints described. The 8. A woman’s 
author next propounds the distribution of it : W P kiudied! H!i 10 * 

CXLIVa. “ Her kinsmen. take it, if she die with- 
“ out issue.”* 


9. If a woman die t( without issue that is, leaving 9- 1I« lmsbami 
no progeny ; in other words, liaving no daughter, nor daugh- inixetit on failum 
tor’s daugther, nor daughter’s son, nor son, nor sou’s son j the <jflssuu ' 
woman's property, as above described, shall be taken by her 
kinsmen ; namely her husband and the rest, as will be [forth- 
withf] explained. 


10. The kinsmen have been declared generally to be 
competent to succeed to a woman's property. The author 
now distinguishes different heirs according to the diversity of 
the marriage ceremonies. 


10. Tlie Loirs 
arc dUfamifc, at* 
cording to tho 
form of the mar* 
riajju ceremony : 


CXLY. “ The property of a childless woman, a? shown by Ydj* 
“ married in the form denominated Brahma, or in any 
“ of the four [unblamed modes of marriage,] goes to 
“ her husband : but, if she leave progeny, it will go 
“ to her [daughter’s] daughters : and, in other forms 


ANNOTATIONS. 

reads * from her own family Jtmulct vdhana, { from the family of her kin- 
dred,’ — See * 7{milta-vdhana t Ch, 4. Sect 1. § 2. 


* Y tipiyawalcyrt) 2. lUii. 


f Balani'lkafta , 
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11. Explana- 
tion of the text. 
In four uublamed 



ft 


liim, his nearest 
of kiql'ful the 
fou?* finer forms 
of marriage, the 
parents inherit ; 
& first the mother; 
after her, the 
father : failing 

them, their next 
of kin, 


12. In every 
form of marriage, 
if there, be issue, 
daughters inherit ; 
or granddaughters. 


* f of marriage [as the Aura &c ] it goes to her father 
“ [and mother, on failure of her own issue,”*] 

11. Of.a woman dying without issue as before slated, and 
who had become a wife by any of the four modes of marriage 
denominated Bi'a/ma, Daiva, Ai'sha and Prajdpati/a, the 
[wbolef] properly, as before desciibed, belongs in the first 
place to Her husband. On failure of him, it goes to bis 
nearest kinsmen (sap in das) allied by funeral oblations. But, 
in the other forms of marriage called Asura, G&nd’karba , 
RdesJtasa, and Paisdeha ; the property of a childless woman 
goes to her parents, that is, to her father and mother. The 
succession devolves first (and the reason has been behove ex- 
plained, j) on the mother, who is virtually exhibited [first] in 
the elliptical phrase pi l Ay ami implying : goes (yac/t’/iaii) to 
both parents ( pilurau ;) that is, to the mother and to the 
father/ On failure of them, their next of kin take the suc- 
cession. 


12. In all forms of marriage, if the woman " leave pro- 
geny that is, if she have issue ; her properly devolves on 
lier daughters. In. this place, by the term “ daughters,” 
grand-daughters are signified ; for the immediate female de- 
scendants arc expressly mentioned in a preceding passage : 
“the daughters share the residue of their mother's property, 
after payment of her debts.” || 


ANNOTATIONS. 

11. Dying without issue as lefarc staled.] Without any of the five descen- 
dants above-mentioned ( § 9.)—Jldlum bha{fa. 

12. In ail forms of marriage.] Scveial variations in the reading of ibis 


# Yajmjaimlcya , 2. 145. + Bdlanvlhatia. + Sect, 3* 

|| Ydjnyamlcya, 2, 115, Vide supra, Ch, 1, Sect, 3« § 3, 


3G8 
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13. Hence, if the mother be dead, daughters take her pro- 
perty in the first instance : and here, in the case of competi- 
tion between married and maiden daughters, the unmarried 
take the succession ■, but, on failure of them, the married 
daughters : and here again, in the case of competition between 
such as are provided and those who arc unendowed, the un- 
endowed take the succession first ; but, on failure of them, 
those who arc endowed. Thus Can lama says “ A woman's 
property goes to her daughters unmarried, or unprovided 
‘ or provided/ as is implied by the conjunctive particle in the 
text. “ Unprovided” arc such as arc destitute of wealth or 
without issue. 


13. First the uu* 
married daughter; 
newt the married 
one, who is un- 
provided : lastly 
one who lias a 
provision, 

HkMMm 

* 7 ?. 


14. But this [rule, for the daughter’s succession to the It. J5ut i,ro< 

. tilers inherit tho 

mother's goods, f] is exclusive of the lcc or gratuity. ror fc^r gratuity; as 
that goes to brothers of the whole blood, conformably with * ,y tw<< * 

the text of Gautama : “ The sister’s fee belongs to the uterine 
brothers : after [the death of] the mother.” J 


15. On failure of all daughters, tho graml-daughters in 
the] female line take tho succession under this text : “it she 
leave progeny, it goes to her [daughter’s] daughters,” || 


IS. After 
daughters, grand, 
daughters in tho 
female lino inherit. 


ANNOTATIONS. 


passage are noticed by Mi am hhaita : as sanest «< a pi, or sarvhho eva, or 
sarveshu. There is only a shade of difference in the interpretation. 

II. “ Jftcr the death of the mother ." J This version is according to tho 
interpretation given in the tubod'hhi; which agiccs with that of the „<noliast 
of Gautama, the Cahndmu and other autbmilios. But the text is read and 
explained differently hy JmiUu-rdhatip, (Ch. 4. Sect. 3. § 27.) 

Jidlam-lhatta, understands hy the term ‘mother,’ in this place, the woman 
herself, or in short the sister, after whose death her lee or nuptial gratu.ty 
goes to her brothers. 


* Gautama, 23. 22. Vide supra. C, 1. -Sect. 3, § It. 
j Gmlmvi) 28. 22, 


f ]ldUm>’bht1t<x, 

H Vide § 10 & 12. 
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384 


mitAcshara. 


chap. ir. 


16. They share 16. If thovo bo a multitude of these [grand- daughters*] 

the allotments of ... . „ , . . 

tholr respective children ot diftcrcnt mothers, and unequal in number, shares 
taweTdirects GM s ^ ou ^ allotted to them through their mothers, as directed 
by Gautama : “ Or the partition may bo according to the 
mothers : and a particular distribution may be made in the 
respective sets.”f 


iMfc. 4K, Ahero 
be daughttts, a 
be 

givWlb the grand- 
daughters. So 
Menu, 


17. But if there be daughters as well as daughters 
daughters, a trille only is to be given to the grand-daughters. 
So Menu declares; "Even to the daughters of those daughters, 
something should bo given, as may be fit, from the assets of 
their maternal grandmother, on the score of naturalaflection/’J 


18. In default 
of those grand* 
daughters ; the 


18. On failure also of daughter’s daughters, the daughter’s 
sons arc entitled to the succession. Thus Narnia says, “ Let 
sons’ of daughters daughters divide their mother’s wealth ; or, on failure of 
by Ndredti, daughters, their male issue.” || For the pronoun refers to the 
contiguous term “ daughters.” 


ANNOTATION'S. 

16. Children of di /patent mothers, and unequal in number,] IV hero tho 
daughters were numerous, but are not living ; and their female children are 
unequal in number, one having left a single daughter ; another, two ; and a 
third, three ; how shall the maternal grandmother's property be distributed 
among her grand-daughters ? Having put this question, the author reminds the 
readers of tho mode of distribution of a paternal grandfather’s estate among 
liis grandsons. (Oil. 1. Sect, b^—Subbd'hini, 

18. “ Their male issue Several variations in the reading of the last term 
arc noticed in the commentary of Edlani'bhaUa ; making the term either 
singular or plural, and putting it in the first or in the seventh case. He 
deduces, however, the same meaning from these different readings. 

The pronoun refers lo the contiguous term.] JimiUa-vdliana, citing this 
passage for the succession of sons rather than of grandsons, seems to havo 
understood the pronoun as referring to the remoter word 1 mother.-- See 
J imuta-mhana , Ch. 4. Sect. 2. § 13. 


* Bdlam-bkatta. 
T Menu, D. 193. 

309-70 


f Gautama , 28. 15* 
H Ndredu, 13. 1. 
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19. If there be no grandsons in the female line, sons take 
the property : for it has been already declared, ,f the [male] 
issue succeeds in their default.”* Menu likewise shows the 
right of sons, as well as of daughters, to their mother’s effects : 
" When the mother is dead, let all the uterine brothers and 
the uterine sisters equally divide the maternal estate.”t 

20. f All the uterine brothers should divide the maternal 
estate equally ; and so should sisters by the same mothers/ 
Such is the construction : and the meaning is, not that 
i brothers and sisters share together / for reciprocation is not 
indicated, since the abridged form of the conjunctive com- 
pound has not been employed : but the conjunctive particle 


ANNOTATIONS. 

10. 11 Irtl all the uterine brothers .... equally divide*'] Tii the Ctdpafaru 
the text is read ** let all the sons by the same mother divide sarve putrdk 
sahodardh instead of saman sarve sahodardh . 

20. Since the abridged form of the conjunctive compound has not beat 
employed.] Nouns coalesce and form a single word denominated dwandtret 
or conjunctive compound, when the sense of the conjunctive particle ( cha 
‘and’) is denoted .—- Pd nini f 2 2. 29, Vide supra. Sect. 3. § 2. 

The import of the particle, here intended, is either reciprocation (ilarelara) 
explained to be ‘the union, in regard to a single matter, of things specifically 
4 different, hut mutually related, and mixed or associated, though contrasted ; 
or it is cumulation (samdhdra ) explained as 1 the union of such things, by an as« 
‘sociation, in which contrast is not marked/ The other senses of the conjunctive 
particle are assemblage ( samucl ichaij a) or 1 the gathering together of two or more 
4 things independent of each other, but assembled in idea with reference to some 
‘ common action or circumstance ;* and super addition ( anwuchaga ) or * the con- 

* nexion of a secondary and unessential object with a primary and principal one, 

* through a separate action or circumstance consequent to it/ In the two last 
senses of the conjunctive particle, there is lift such a connexion of the t turns as 
authorizes their coalition to form a compound term.— Caiyata, Fadamanjari, tjr. 


# Ydjngawdlcya, 2, 118. Vide supra. Ch, 1, Sect-, 3. § 12. 
f Menu, 9, 192. 


19. After them, 
the male issue 
succeeds. This is 
coufirtned by 
Menu, 


20. Exposition 
of the text. The 
brothers & sisters 
do not share to- 
gether ; but sue* 
cessively 


IV NV 
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CHAT. IT, 


38C 


21. No deduc- 
'turn* for the elde&t 

brother. Tho 
whole blood ex* 

> eludes the half 
blood. 

22. The stop- 
daughter may in- 
herit, if fhe be of 
a superior tribe. 


So Menu de- 
clares. 


23. This in- 
tends any supe- 
rior tribe. 


(c/ia) is here very properly used with reference to the person 
making the partition ; as in tho example, Decadatla practises 
agriculture, and so does Yujnyadatta. 

21. {< Equally” is specified (§ 19.) to forbid the allotment 
of deductions [to the eldest and so forth]. The whole blood 
is mentioned to exclude the half blood. 

22. But, though springing from a different mother, tlio 
daughter of a rival wife, being superior by class, shall take 
the properly of a childless woman who belongs to an inferior 
tribe. Or, on failure of the step-daughter, her issue shall 
succeed. So Menu declares : “ The wealth of a woman, which 
has been in any manner given to her by her father, let the 
Brahmani damsel take ; or let it belong to her offspring/’* 

23. Tho mention of a Braltmani includes any superior class. 
Hence the daughter of a Cshatriya wife takes the goods of 


ANNOTATIONS. 

If reciprocation, as above explained, were meant to be indicated in the text 
of Menu {§ 19.), the word bhrdtrl “brother” would liavo been used, inflected 
however in the dual number to denote { brother and sister’ ( Pdnini, 1. 2. 68.) ; 
or else * children, * or some generic term, would have been employed in the 
plural ( Pantin', 1. 2. 64 ) But the text is not so expressed. Consequently ret ,'i* 
prccctlion is not indicated. — Subvd'hini and Ldlam-bhatfa. 

The conjunctive particle is here very properly used.'] * It is employed in one 
of the acceptations, which do not admit of nouns coalescing in a compound 
term : namely in that of superaddition, as in the example which follows. ‘ D, 
practises agriculture ; and so docs Y/ ‘ Brothers share equally ; so do sistcia/ 

With reference to fhe person making the partition.] ‘ Another reading of 
this passage is noticed in the commentary of Bdlam bhatta : " with the import 
of superaddition relatively to tho person who makes the partition vibluhja' 
carlritic6n J dnwdchmjni dpi f instead of vibhdga-cariritw' dnxeagen dpi. 

23. Renee the daughter of a Cfdiatriya loife takes the goods of a childless 


ti 
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* Jilenu, 9 , 14 * 8 , 
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a childless Vawja : [and the daughter of a Brahnani, Cda- 
trnja or Vaisya inherits the property of a Sudm* J 

M. On failure of sons, grandsons inherit their paternal 
grandmother’s wealth. For Gautama says, “ They, who share 
the inheritance, must pay the debts :”f and the grandsons 
are bound to discharge the debts of their paternal grandmother; 
for the text expresses “ Debts must be paid by sous and son’s 
sons "J 

25. On failure of grandsons also, the husband and other 
relatives above-mentioned || arc successors to the wealth, 

26. On occasion of treating of woman’s property, the 
author adds something concerning a betrothed maiden ; 

CXLVL “ For detaining a damsel, after affiancing 
“ her, the offender should be lined, and should also 
<( make good the expenditure together with interest.” $ 

27. One, who has verbally given a damsel [in marriage] 
but retracts the gift, must be fined by the king, in propor- 
tion to [the amount of] the property or [the magnitude of] 
the offence; and according to [the rank of the parties, their 
qualities, Tf and] other circumstances. This is applicable, if 


S&7 


24, After son«r, 
grandsons inheiik 


25. Next the 
husband and other 
heirs, as above 
mentioned. 

2(>. A passage 
of Ydjnyaivatcj/a 
concerning as aftb* 
auced damsel. 


27. Interpreta- 
tion of the text. 
One, who betrothes 
a damsel and at- 
toi wards retract# 
the engagement 
without cause, 
shall be fined. 


ANNOTATIONS. 

VaisyfS.] This inference is contested by Srkmhm in his commentary on the 
Bdyabhaga of JlmiUa-vdhana, 

24. 7 he grands ms are bound to discharge the dells,'] 'Since one text 

declares them liable for the debts ; and the other provides, that the debts 
shall be paid by those who share the inheritance ; it follows, that they share 
the heritage. — SubOd'hini <Lc, 


w 'v 2 


t Gautama^ 12. 3 2* 

II §9.-11. 

U B thtni Malta* 

372 - U 


* Subdd'hini and Bdlam-lhatia. 
I Ydjnyawalcya , 2. 50. 

§ Ydjnyawalcya, 2, lid. 



ass 


mitacsiiarX. 


CHAP, I£, 


28, The cxpen* 
RGB incurred must 
1)6 made good. 


19. If the betroth* 
ed damsel die, 
the bridegroom's 
presents are re- 
turned to him ; 

as directed by 
Ydjmjawalcya> 


30. Exposition 
©£ tho text, 


there be no sufficient motive for retracting the engagement. 
But, if there be good cause, he shall not he fined, since retracta- 
tion is authorized in such a ease. “ The damsel, though be- 
trothed, may be withheld, if a preferable suitor present him- 
self.”* 


28. Whatever has boon expended, on account of the 
espousals, by the [intended] bridegroom, [or by his father 
or guardian, f) for the gratification of his own or of the dam- 
sel’s relations, must be repaid in full, with interest, by tho 
affiancer to the bridegroom. 

29. Should a damsel, any how affianced, die before tho 
completion of the marriage, what is to be done in that case ? 
The author replies, 

CXLVIfl. “ If she die [after troth plighted,] let 
“ the bridegroom take back the gifts which he had 
tf presented ; paying however the charges on both 
“ sides 

30. If a betrothed damsel die, the bridegroom shall take 
the rings and other presents, or the nuptial gratuity, which 
had been previously given by him [to the bride,] “ paying 
however the charges on both sides that is, clcariug or 
discharging the expense which has been incurred both by 


ANNOTATIONS. 

20. Any how affianced.] By a religious rite, or by taking of hands, or 
in any other manner . — Balam bhaUa. 

SO. Clearing or discharginy .] The common reading of the passage 
is viganya “ accounting f but Bdlam* bhatta rejects that reading, and sub* 
atitutes tigamya “ removing’ 1 or ‘ discharging,’ 


* Ydjnyaivakya, 1. 65. 
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tbe person who gave the damsel and by himself, lie may take 
the residue. But her uterine brothers shall have the orna- 
ments for the head, and other gifts, which may have been 
presented to the maiden by her maternal grandfather, [or her 
paternal uncle,*] or other relations ; as well as the property, 
which may have been regularly inherited by her. For 
Baud' hay ana says : “ The wealth of a deceased damsel, let the 
uterine brethren themselves take. On failure of them, it 
shall belong to the mother ; or, if she be dead, to the father.” 

31. It has been declared, that the property of a woman 
leaving no issue, goes to her husband. The author now shows, 
that, in certain circumstances, a husband is allowed to take 
his wife’s goods in her life-time, and although she have 
issue : 

CNLVII. “ A husband is not liable to make 
“ good the property of his wife taken by him in a fa- 
“ mine, or for the performance of a duty, or during 
“ illness, or while under restraint/’! 

32. In a famine, for the preservation of the family, or at 
a time when a religious duty must indispensably be perform- 
ed, or in illness, or “during restraint” or confinement in 
prison or under corporal penalties, the husband, being desti- 


ANNOTATIONS. 

He may tale tie residue.] The meaning is this • after deducting from the 
damsel's property, the amount which has been expended by the giver or acceptor 
of the maid, or hy their fathers or other relations on both sides, in contemplation 
of the marriage, let the residue be delivered to the bridegroom.— SMd'hini. 

32. Is not liable to restore it.] He is not positively required to make it 
good . — Balam lhatta. 


f Ytijiiyamilcya, 2. Ilf. 


37 -t 


31. A husband, 
in distress, using 
his wife’s proper- 
ty, is not liable to 
make it goud. 


So Ytijuyawalaja 
declares. 


32. Explana- 
tion of thu passage. 


* Bdlam-bkatta, 



890 


mitacsiiarX. 


chap. ir. 


33. No other 
person, but her 
husband, may 
take her property. 
Ndrcda and *»Mc- 
nu denounce pu- 
nishment. against 
the offender. 


34. A present 
on occasion of a 
second marriage 


described by 1 dj* 
nyawalcytx. 


35. Interpreta* 
tion of the text. 


tute of otter funds and therefore taking his wife's property, 
is not liable to restore it. But, if he seize it in any other 
manner [or under other circumstances,] ho must make it 
good. 

33. The property of a woman must not he taken in her 
life-time by any other kinsman or heir but her husband : since 

( O 

punishment is denounced against such conduct : (“ Their kins- 
men, who take their goods in their life-time, a virtuous king 
should chastise by inflicting the punishment of theft :”*) and 
it is pronounced an offence ; “ Such ornaments, as are worn by 
women during the life of their husband, the heirs of the hus- 
band shall not divide among themselves : they, who do so, 
arc degraded from their tribc/'f 

34. A prescut made on her husband's marriage to another 
wife has been mentioned as a woman's property (§ 1.) The 
author describes such a present : 

CXLVIIT. “ To a woman, whose husband marries 
“ a second wife, let him give an equal sum, [as a com- 
“ pensation] for the supersession, provided no separata 
“ property have been bestowed on her : but, if any 
“have been assigned, let him allot half”} 

35. She is said to he superseded, over whom a marriage 


ANNOTATIONS. 

35. 1 Fere the word half does not intend an exact moiety.] Tlie term, as it 
stands in the original text, is not neuter, that it should signify an equal part or 
exact moiety : but it is masculine and signifies portion in general, (Awera, 
1. 1. 2. 17 J—SttWd'kini. 


* Ndrcda } as cited by Bdlam-bhatla ; but not found in his institutes, 
t Minn, 9. 200. Vide supra. Ch. 1. Sect, 4. § 19 . 

? Ydjnyawalcya , 2 . 1 18 , 

374-75 
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is contracted. To a wife so superseded, as muck should ho 
given on account of the supersession, as is expended [in 
jewels and ornaments, or the like,*] for the second marriage : 
provided separate property had not been previously given to 
her by her husband ; or by her father-in-law. But, if such 
property had been already bestowed on her, half the sum 
expended ou the second marriage should be given. * Here the 
word ‘ half ( ardil’ha ) does not intend an exact moiety. So 
much therefore should be paid, as will make the wealth, al- 
ready conferred on her, equal to the prescribed amount of 
compensation. Such is the meaning. 


Section XII. 

On the Evidence of a Partition . 

1. Having thus explained partition of heritage, the author b YfOnymoalcya 
next propounds the cvideuce by which it may be proved iu a duncoo" ,Vu-t,ition 
case of doubt. if doubtud - 

CXLIN. “When partition is denied, the fact of 
“ it may be ascertained by the evidence of kinsmen, 

" relatives and witnesses, and by written proof, or by 
“ separate possession of house or field.”f 


ANNOTATIONS. 

Bdlam-hhattcij citing- a passage of the Mahtibhdslr/a to prove that ardd'ha 
in the masculine signifies half ; interprets the quotation from the A nicca- OOaha 
("1.1. 2. 17.) as exhibiting ardd’fta, masculine and neuter, in the sense of moiety. 
He therefore rejects the foregoing explanation, and considers the word ‘ half' 
as employed in the text for an indefinite sense. 


* Bdlam-'lhada. 
t y fi jmjaxvaJY7ja f 2. 1 


a 7 3-76 



393 


mitXcsharX. 


chap. rr. 


2. Explanation 
of the text. 


3. Other proofs 
cff separation are 
stated by Ad red a. 


4. And again 
in a subsequent 
passage. 


2. If partition be denied or disputed, the fact may bo 
known and certainty be obtained by the testimony of kinsmen, 
relatives of the father or of the mother, such as maternal 
uncles and the rest, being competent witnesses as before 
described ;* or by the evidence of a writing, or record of the 
partition. It may also be ascertained by separate or unmixed 
house and field. 

3. The practice of agriculture or other business pursued 
apart from the rest, and the observance of the five great sacra- 
ments f and other religious duties performed separately from 
them, are pronounced by Ndreda to be tokens of a partition. 
€i If a question arise among coheirs in regard to the fact of 
partition, it must be ascertained by the evidence of kinsmen, 
by the record of the distribution, or by separate transaction of 
affairs. The religious duty of unseparated brethren is single. 
When partition indeed has been made, religious duties become 
separate for each of them/’J 

4. Other signs of previous separation are specified by the 
same author : “ Separated not unseparated brethren may 
reciprocally bear testimony, become sureties, bestow gifts, and 
accept presents.” || 


ANNOTATIONS. 

2. <{ By the testimony of ldn$men”^\ Or rather strangers belonging to the 
snmo tribe with the parties. — Btilam-bhalta. 

3. “ By the record of the distribution .”] Another reading is noticed by 
Bd/ambhatta : ft by occupancy or by a writing bh6ga-l6c' Jig ena instead 
of IJitiya lechycni,, — See Jtmuta-vdJiana, Ch. 14. § 1. 


* In the preceding Book on Evidence. 4* Menu, 3. 09. 

J Ndre&j, 13. 30,-37, II Ndrcda, 13. 39. 


FINIS. 




A 


SYNOPSIS 

on 

GENERAL SUMMARY 


OF THE 

HINDU LAW OF INHERITANCE 

ACCORDING TO THE MITXCSHARA. 


This Hindu Law of Inheritance according to the Mildeshird Law 
may bo classified under the three following heads : — 

I. — The rules of succession to the property of a deceased male 
owner. 

XL — The rules of succession to Siridhand properly. 

III. — The rules of exclusion from Inheritance. 

The rules of succession to the property of a deceased male owner 
may bo sub-divided under the following heads : — 

1 st . — Partition of Heritage amongst various descriptions of sens 
and their descendants. 

2 nd . — The rights of persons to inherit the estate of one who 
leaves no malo issue. 

€ 

3rd . — The rules of succession to the property of a hermit or ol 
an ascetic. 
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SYNOPSIS. 


Chap. I. Sec. 
V. 2. 


Chap. T. Sec, 
V. 3. 


Chap I. See. 
V. 4. 


Chap. I. Sec. I, 
Vs, 6 and 7. 


Ch.ip. T. Sec. I, 
V. 9. 


Chap. I. Sec. I, 
V. 27. 


Chap. I. See. II, 
V. 2. 


Head First. 

I. — The partition of hel’itago is now propounded by the imago 
of holiness. 

The term heritage (day a) signifies that wealth, which becomes 
the property of another, solely by reason of relation to tho 
owner. 

It is of two sorts: unobstructed (upratibamVha,) or liable to 
obstruction ( sapratiband'ha.) The wealth of tho father or of tho 
paternal grandfather, becomes the property of his sons or of his 
grandsons, in right of their being his sons or grandsons : and that 
is an inheritance not liablo to obstruction. But property devolves 
on parents (or uncles,) brothers and the rest, upon the demise 
of the owner, if thore be no male issue : and thus the actual exis- 
tence of a son and tho survival of the owner are impediments to 
tho succession j and, on their ceasing, the property devolves [on 
tho successor] in right of his being uncle or brother. 

Partition ( vibhdya) is the adjustment of divers rights regarding 
the whole, by distributing them on particular portions of tho 
aggregate. 

Thus the terms “ partition” and “ heritage” being defined, tin 
next question that naturally suggests itself is — what is the natun 
of the subject of partition, or in othor words “ Does property' 
(which is tho subject of partition) “ arise from partition ?” ov does 
partition of pre-existent property talce place? and whether the 
right of property is of sacred or conventional origin, i. c., whether 
deduciblo from the sacred institutes or from temporal proof. 

Tho right of property is not of sacred origin but merely a con- 
ventional notion, 

“ It is a settled point that property in tho paternal or ancestral 
estate is by birth,” i. e., the partition of pre-cxistcnt property takes 
place, and the property docs not arise from partition. 

There arc four periods of partition : 1 st. — When a father wishes 
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partition. 2nd . — When a father while living is in different to 
wealth and disinclined to pleasure, and the mother is incapable of 
boaring more sons ; at which period a partition is admissible at the 
option of sons against the father's wish. 3 rd . — When the partition 
takes place after the death of the father, and 4 (h . — When a par- 
tition of tho estate of a deceased grandfather takes place at the 
option of the son against tho will of the father, although the 
father retains his worldly affection, and the mother is capable of 
bearing more sons. 

When the partition takes place merely at the will of the father, 
he may make an unequal distribution amongst his sons, if ho 
himself be tho acquirer of the property which is divided. 

In all other cases unequal partition is not allowable. 

When the father, by his own choice, makes all his sons par- 
takers of equal portions, his wives, to whom peculiar property 
had not been given by their husband or by their father-in-law, 
must bo made participant of shares equal to those of sons. Hut, 
if separate property have been given to a woman, the author sub- 
sequently directs half a share to bo allotted to her : “ Or if any 
had been given, let him assign the half." But, if he give tho 
superior allotment to the eldest son, and distribute similar un- 
equal shares to the rest, his wives do not take such portions, but 
receive equal shares of the aggregate from which tho son’s deduc- 
tions have been subtracted, besides their own appropriate deduc- 
tions specified by Apastamba: “The furniture in the house and 
her ornaments are tho wife’s [property.”] There arc certain pro- 
perties which arc not liable to partition. 

That, whioli had been acquired by the coparcener himself 
without any detriment to the goods of his father and mother ; or 
which has been received by him from a friend, or obtained by mar- 
riage, shall not appertain to the coheirs or brethren. Any pro- 
perty, which had descended in succession from ancestors, aud had 
been seized by others, and remained unrecovcrcd by the father and 
the rest through inability or for any other cause, lie, among ho 
sons, who recovers it with the acquiescence of the rest, shall not 


Chap. I. Sec. II. 
V. 7. 


Chap, I. Sec. III. 
V. 1. 

Chap. I. Sec. VI. 
V. 9. 


Chap. I. Sec, II, 
Vs, 3 and 0. 


Chap. I. Sec. II. 
V. 7. 

Chap. I. See. II, 
Vs. 9 and 10. 


Chap. I. Sec. TV, 
Vs. 2 and 3. 
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SYNOPSIS. 


Chap. I. Sec. IV. 
V. 5. 

Chap. I. Sec. IV. 
Vs. 16 to 22. 

Chap. I. Sec. IV. 
Vs. 21) ami 31. 


Chap. I. See. VI. 
V. 2. 


Chap. I. Sec. VI. 
V. 4. 

Chap. T. Sec. VI. 
V. 7. 


Chap. I. See. VII. 
V. 2. • 


Chap. I. See. VII. 
V. 4. 


Chap. I. Sec. VII. 
V. 6. 


give up to the brethren or other coheirs : the person recovering 
it shall lake such property. If it be land, ho takes the fourth 
part, and the remainder is equally shared among all the brethren. 

What is acquired through science <fcc. need not bo divided. 

Wearing apparels, vehicles, &c. are not divisible. 

It is settled, that whatever is acquired at the charge of tho 
patrimony, is subject to partition. But the acquirer shall, in 
such a case, have a double share, by the text of Vashht'ha. “ He, 
among them, who has made an acquisition, may take a double 
portion of it.” Among unseparated brethren, if the common stock 
be improved or augmented by any one of them, through agricul- 
ture, commerce or similar means, an equal distribution neverthe- 
less takes place ; and a double share is not allotted to the acquirer. 

But if a posthumous son be born after partition, of a wife 
equal in class, he shall share the distribution. 

When a partition takes place during the life-time of the father, 
the son born after such distribution shall alone take his father's 
share with all subsequent acquisitions. But this does not hold 
good with respect to sons who have reunited again with the fa- 
ther after partition. In that ease, the division must be equal. 

When partition takes place after the death of the father, the 
mother to whom no separate property had been given shall take 
a share equal to that of a son : But where separate property had 
been given she is entitled to a moiety. 

By tho brethren, who make a partition after the decease of 
their father, the uninitiated brothers should he initiated at the 
charge of the whole cstato. 

Regarding unmarried sisters, the author states a different rule : 
“ But sisters should be disposed of in marriage, giving them as an 
allotment, the fourth part of a brother’s own share.” 

Properties which arc discovered after partition as having been 


Chap. I. Sec. IX. 
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withheld from the operation of division from some cansc or oilier 
shall bo again equally divided. 

When a partition takes place between an adopted son and an Chap. L See. XI. 
aarasa son, the share of the adopted son is oue-fourtli of that of 
tho auram son. 

A son begotten by a Sidra on a female slave receives half as Chap. I. Sec. XII 
much as is allotted to a son of a wedded wife. But if there he no 
such sons, he receives tho whole property. 

Head Second. 


On failure of sons and grandsons or (great-grandsons) a wedded I, 

wife, being chaste, takes the whole estate of a man, who, being 
separated from his coheirs and not subsequently reunited with 
them, dies leaving no male issue. 

On failure of the widow, daughters succeed. Where the com- Chap. II. Sec. II, 
petition is between an unmarried and married daughter, the aud ” 

former gets the preference, and where the competition is between 
a rich and ail indigent daughter, the latter succeeds lust. 


Next in order of succession is the daughter’s son. 


Chap. II. Sec. II. 
V. t>. 


On failure of all these, tho mother succeeds, and after her tho 
father. 

Next in order of succession are brothers. Amongst brothers, 
those of the whole blood succeed in the first instance, and then 
those by different mothers. 


Chap. II. Sec. Ill, 
V. 5. 


Chap. II. See. IV. 
V. 1. 

» * » 

Xn. 5 and (i. 


After them the brothers’ sons and in whose default (brothers' Chap. IT. Sec. IV. 

grandsons) succeed in the same ordei also. 

Then the order of succession is carried on thus : Cllap ‘ v. h*’ V ’ 


1. Paternal grandmother. 

2. Paternal grandfather. 


3. Uucles. 

4. Their sons, and after them (uncle's grandsons.) 


Chap. II. Sec. V# 
V. 4. 
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Chap. II. See. V. 
V. 5 . 


Chap. II. Sec. V. 
Vs. 5 . and 6. 


Chap. II. See. VI. 
V. 1. 


Chap. II. Sec. V. 
V.3. 


Chap. II.Scc. VII. 
Vs. 1 and 2. 


Chap. II. Sec. VII, 
V. 2. 


Chap.TI.Scc.VII. 
V. 3. 


99 


V.4. 


99 


)9 


V.6. 


99 


Chap.II.Seo.VIII, 
V. 2. 


5. Paternal great-grandmother. 

C. Paternal great-grandfather. 

7. His sons. 

8. His grandsons. 

9. After them the Gotraja Sapindas, and then Gotraja Scmd- 
nodacas, both in order of propinquity. 

The relation of the Sapindas ceases with the seventh person, 
and that of Samdmdocas extend to the fourteenth degree ; or as 
some affirm, it reaches as far as tho memory of birth and name 
extends. 

10. On failure of the gotrajas the bundhoos succeed. They aro 
of three kinds — viz., the bundhoos of the deceased owner, the 
bundhoos of his father, and tho bundhoos of his mother. These 
succeed in tho order in which they arc enumerated above. 

The bundhoos are defined to be the Sapinda kinsmen sprung 
from a different family. 

On failure of all these relatives of the deceased, the preceptor, 
then the pupil, then the fellow-student. 

A fellow student is defined to bo one who received his inves- 
titure, &e. If there be no pupil, the fellow student is the suc- 
cessor. He, who received his investiture, or instruction in read- 
ing or in the knowledge of the sense of scripture, from the same 
preceptor, is a fellow student. 

If there bo no such persons as enumerated above, the property 
of a Brahmana goes to some learned and venerable priest, and 
for want of such successors any Brahmana. But on failure of 
heirs down to the fellow-student, the wealth of any other class 
goes to the king. 

Head Third. 

A spiritual brother, a virtuous pupil, and tho preceptor aro 
respectfully the heir's to the property of a hermit, of an ascetic, 
and of a student in theology. 



II. — Next the rules of succession to Strulhand property are 
to be considered. 


That, which was given by the father, by the mother, by the 
husband, or by a brother ; and that, which was presented (to tho 
bride) by the maternal uncles and rest (as paternal uncles, ma- 
ternal aunts, &c.) at the timo of the wedding, before tho nuptial 
fire ; and a gift on a second marriage, or gratuity on account of 
supersession, as will bo subsequently explained, (“ To a woman 
whose husband marries a second wife, let him givo an equal sum 
as a compensation for the supersession,” § 34.) and also property 
which she may have acquired by inheritance, purchase, partition, 
scizuro or finding, are denominated by Menu and the rest ‘ wo- 
man’s property.’ 

The licim to a Btridhand property arc in the following mode ; 
daughter 1 , daughter’s daughter, daughter’s son, sou, son’s son ■ and 
in their default the husband and his kinsmen, if the marriage of 
the deceased had taken place according to any of the four modes 
of marriage denominated Brahma, Baiva, Anha and Pntjnpaf ja. 
But if her marriage had been celebrated according to any of the 
forms denominated Asitra, Odnd’harla, Rdcshasa and Pairdrha, 
then after son’s son comes the mother and after her the father. 

Amongst daughters the unmarried is preferred to the married 
and the “unprovided” to the “provided.” “ The provided” arc 
such as arc destitute of wealth or without issue. 

If there be a number of daughter’s daughters, shares are al- 
lotted according to their different mothers. 

If a damsel who is betrothed dies before her death, the gifts 
made by her intended bridegroom may be taken by him, but her 
uterine brother receives those that wore given to her by any 
other relative. 


Chap. II. Sec. XI. 
V. 2. 


Chap. II. Sec. XI. 
Vs. 9, 10 and 11. 


Chap. II. See. XL 
V. 13. 


Chap. TT, Sec. XI. 
V. 16. 


Chap. IT. Sec. XI. 
Vs. 29, 30 and 31. 


None has the power to interfere with a woman’s Sfridhand pro- Chap. II. Sec. XI, 
perty except the husband who can appropriate it only on the 
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Chap. II. Sec. X. 
Vs, 1 and 3. 


Chap. II. Sec. X. 
Vb. 13 and 15. 


Chap. II. Sec. X. 
V. y. 


Chap. II. Sec, X. 

V. 7. 


Chap. II. See. X, 

V. 0. 


following contingencies : — When distressed by famine, or for tlio 
performance of a duty, or during illness or while under restraint. 

III. — Thus the rules regarding succession to Stridkand property 
being considered, the next subject, according to the order laid 
down, treats of rules of exclusion from inheritance. 

An impotent person, an outcast, and his issue, one lame, a 
madman, an idiot, a blind man, a person afflicted with an incur- 
able disease or one who has entered into an order of devotion, 
an enemy to his father, a sinner in an inferior degree and a 
person deaf, dumb or wanting auy organ, arc debarred from the 
share of the heritage, but arc nevertheless entitled to mainte- 
nance. wJ 

Their wives, if chaste, and daughters until disposed of in mar* 
riage are also to be maintained. 

The sons of such persons as enumerated above, if any, (ex- 
cepting the son of an outcast) are not to ho excluded from in- 
heritance. 

If at any time after division the cause of their exclusion ceases 
or removed, their right revives. 

The existence of any one of these causes before partition is a 
bar to their participation, but if a person after division be affected 
with any one of these disqualifications, lie is not to be divested of 
bis right. 
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13. L. R. a. c. ... Bengal Law Reports, Appellate Civil Cases, 

„ „ p. c. ... „ „ „ Privy Council Cases. 

Bora. H. C. Rep. Bombay High Court Reports. 

Borr Borrodailo’s Reports of the Bombay Sud- 

der Court. 

Bourke’s Rep. . . . Bourke’s Reports of Cases decided in the 

High Court, Calcutta. 

East's Notes, ... MSS. Notes of Cases determined in the 

Supreme Court, Calcutta, by Sir E. II. 
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Fulton, Fulton's Reports of Cases decided iu the 

Supremo Court, Calcutta. 

Hay's Rep. ... Hay’s High Court Reports. 

ll.C.Rep. N.W.P. High Court Reports, North-Western 

Provinces. 

Ind. Jurist, ... Indian Jurist. 

Mad. II. C. Rep. Madras High Court Reports. 

Mad. S. D. .. Madras Sudder Decisions. 

Macn. Cons. H. L. Maenaghton’s Considerations in the Ilin dit 

Law. 

Mac. H. L. ... Maenaghtcn’s Hindu Law. 

M. I. App. ... Moore’s Indian Appeals. 

Morly, ... . . Morly’s Digest. 

N. W. P. Rep. ... North-Western Provinces Reports. 

Punjab Record. . . Punjab Chief Court Reports. 

Ratt, Rep, . . Rattigan’s Leading Cases on Hindu Law. 



Scl. Rep.... 

Sel. Rep. N. W. P. 
Sevestre Rep. 

S. JD. Cal. 

S. II. C. Rep. .. 

S. F. Ruling’, 

W. R. 

]). e. 

Wym. Rep, 


Select Reports of tlie Sudder pewanny 
Adawlut, Calcutta, Yds. 1 to 4, new 
edition, 5 to 7, old edition, pages marked. 

Select Reports, North-Western Provinces. 

Sevestre's High Court Reports, August to 
December, 1 SG3. 

Decisions of the Sudder Dewanny, Cal- 
cutta. 

Sutherland's High Court Reports, Janu- 
ary to July, 1864. 

Sutherland's Full Bench Rulings. 

Sutherland's Weekly Reporter, Civil Rul- 
ings. 

5J „ Privy Council Cases. 

Wyman's Civil and Criminal Reporter. 



APPENDIX, 


Containing a Digest of 'Reported Cases on Hindu Law leaving 
upon the subjects treated ly the Author . 


Absentee. 

See ‘ Evidence j No. 1. 
Adopted Son. 

See ‘ Inheritance / No. 3. 


ADOPTION. 

2\ — Right of adoption as regards giver and receiver . 

II, — Person to be adopted. 

(( a ) General. 

(1.) Relation. 

(c.J Age. 

HI, — Form to he observed. 

J\ Rig/d of adoption as regards giver and receiver. 

1. An adoption by a widower is valid according to Hindu 

Law. Nagappa Adapa, v. Suhbci Sastry. S t li April lbG5. 

2 Mad. IT. C. Hop. p. 3(17. 1 llatt. Hop. p. 13k 

2. According to Bengal and Benares Schools, adoption by 
widow, without authority from her husband, is illegal, though 
she may have obtained the consent of her husband’s heirs. 
Rajah Shumshere Mull , v. Ranee Dilraj Konr. 21st Jan. 1 810. 

2 Sel. Hep. p. 210. 1 Katt. Hep. p. 5k 

3. But in the South of India the authority of husband’s 

kindred, is sufficient. Collector of Madura, v. Main Ramalinga 
Sathupatk), Blst May 1868, 1 B. h. K., p. c., p. 1. 10 W. K„ 
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p. c., p. 17. 1 Rati Rep. p. 61 ; Ranee Rar agamy Nachiar, 
v. <S Ureematkoo llcraniah Gnrbah. 1 Mortcy, p. 13 , Aruudadi 
Animal , v. Kuppavmal, 3 Mad. H. C. Rep., p. 283. 

4. In Bombay it was held, that a widow could adopt if she 
obtained pci mission of the caste, and the sanction of the rul- 
ing power, provided she adopted the nearest of kin of her late 
husband. Rrij Bltookanjee Mnharaj, v. Srce Gokoolooulm/ijce 
MuJtaruj. 5th Nov. 1817. 1 Borr. p. 181. 

5. In Bombay a widow can adopt, without injunction of 
her husband, the son of her husband’s brother, but not in any 
other case. Hal but llao ManJiur, v. Gohind Bulwaut Rao 
Manhir . 1st Sept. 1823. 2 Borr. p. 75. 1 llatt. Rep. p. 81. 

C. In Gobind Soonderce Dabia, v. JugodumU Dabia. 
29th May 1365. 3 W. R. p. 66. It was held by the 
Calcutta High Court, that a Hindu woman, taking no 
steps to adopt until the death of the last male member 
of her husband’s family, forfeits her right to adopt. But, 
in an earlier case (21-th March 181 1) it was held that 
a power of adoption granted by a Hindu to his wife, 
may be exercised by her at any time after her husband’s 
death, and accordingly, an adoption 15 years after the hus- 
band’s death, was held to bo valid. East’s Notes, Case l i. 

7. A Hindu widow cannot, on the death of one adopted 
son, adopt another unless she has received special permission 
from her husband to do so. Gonruolh Chmden, v. Anopoonm 
Uft o w dr'ta n . 27th April 1852. S. 1). Cal. p. 332. 

8. A widow being a minor, may adopt a son under in- 
structions from her late husband, though her husband’s brothers 
are living. Haradhun Ral , v. liiswaual/i Hal. 19th March 
1815. 2 Mac II Law. p. 180. 

9. Under the Hindu Law current in Mithila, a widow has 
power to adopt a son in the Kritima form with or without 
her husband’s consent ; but such soil would not by virtue of 
such adoption lose his position in his own family ; nor would 
he succeed to the property left by the husband of his adoptive 
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mother, hut he would he considered her son and entitled to 
succeed to her only. Collector of Tirhoot, v. Hnropershad 
MohuriL 29th May 1867. 7 W. It, p. 500 ; Sfiibokoeree, v. 
Joogun Singh. 8 W. It. p. 155. 

10. Verbal permission is in general sufficient Sooniler 
Koomaree Dabea, v. Gudad/mrpersad 'Pewary. loth Feb. 1818. 
7 M. I. A. p. 51. 1 Ratt Itep. p. 81. 

11. The Hindu Law does not prevent a leper f rom giving 
his son in adoption. Auimduiohm Mozumder , v. 6 'obindehunder 
Mozumder. 22nd April 1861. S. II. Itep. p. 178. Vide 2 Mac. 

H. L.j Case XX. and XXL contra. 

II. — Person to le adopted. 

(a) General . 

12. According to the doctrine of the Supreme Court of 
Calcutta, the Hight Court of Madras, and the High Court 
of Bombay, and the Chief Court of Punjab, the adoption of 
an only son of an advanced age, and even after tonsure, is 
improper, but not invalid Joymome Dossce, v. Ptbosoondcry 
Dossee. 28th March 1837. 1 Fulton p 73 , Chhma Gamdan, V. 
Kuniara Gaundan. 10th Nov. 1862. 1 Mad. II. C. Itep. p. 5 1 ; 
Ifaje Vyanhitrav, v. Jayavanlrav. 1th Sept. 1867.1 Bom. II. 
C. Rep. a. c , p. 191. 1 Ratt. Rep. p. 13.8. 

13. But it has been otherwise held in a recent decision of 
High Court of Bengal. Rajah Upendcr hall Hoy, v. Ranee 
Prasano Mayi. 9th Sept. 1868. I B. L. R. a. c., p. 221 ; similar 
doctrine was also held by the Bengal Sadder Court in. Nund 
Ram, v. Kashi Pandeh, 30th June 1832. 3 Sol. Rep. p. 310. 

11. The adoption of a second son, in life-time of the lirsf, 
js wholly illegal. Rnngaiua , v. Atchama. 29th Feb. 1818. 1 M. 

I. A. p. 1 ; Monmothonath Day, v. Onatlinaih Day. 20th April 
1865. Bourkc Rep p. 189 ; Hi descry Dow, v. Doorga Churn 
Doss. 11th July 1865. 2 Ind. Jurist p 22. 1 Halt Rep p. 90. 

15. There are no restrictions in the Hindu Law of adoption 
confining the selection to the family of the deceased husband. 
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On the contrary, a stranger may he adopted. Ludeea, v. 
Koola, 2nd Jan. I860. 1 Punjab Record, p. 3. 

16. The Hindu law docs not allow of the adoption of a 
Rahk Putra. Kaleecknnder Choiodoory , v, Sheet Chunder . 12th 
April 1868. 2 W. R. p. 281. 

17. According to Ilindn law an orphan cannot be adopted. 
Subbahivammal^. Ammakufi Animal. 9th July 1801. 2 Mad. II. 
C. Rep. p. 129. 1 Ratt. Rep. p. 170. 

(b) Relation. 

IS. In Bombay the adoption of a sister's son of the 
Vaislya caste is valid. Ganpalrao Vireshvar , v. Vithoba Kfum- 
dtijipu. 9ih July 1SG7, 4 Bom. II. C. Rep. a. c., p. 130. 

19. But a Brahmin cannot make such an adoption. Nara. 
sanwal, v. BiUarama Chavlu. 31st Oct. 1803. 1 Mud. II. (J^ 
Rep. p. J 20. 

20. A Brahmin widow cannot adopt her uncle's son as she 
could not be his mother uniuccstuously, 7 legnmbarce Dabea , v. 
Turauony Dabea. Mucn. Cons. II. L. p. 170. 

21. A brother cannot be adopted by a brother. R /inject 
Singh, v. Olga Narain Singh. 2Gth July 1817. 2 Sel. Rep. 
p. 315 ; Mulhswamg Naidu , v. Lntclmadcnuan. 30th August 
1852. Mad. S. D. p. 96. 

22. Nor can one brother give another brother away in 
adopt! m. Mac. Cons. II. L. p. 207-S. 

23. The same rule applies in the case of an uncle. — Ibid. 
21. A sister's daughter cannot became an appointed 

daughter, or her son a pntrica putra ; nor is the adoption of 
a pntrica putra valid in the present day. Nursing Narain , 
v. Mid tun. hall. 29th April .1864. S. II. C. Rep. p. 194. 1 
Ratt. Rep. p. 162. 

(c) Ago. 

- 5. The adoption of a boy of above 5 years of age, though 
the selection be not laudable, is valid according to the Hindu 
Row of Bengal, provided the initiatory ceremonies have been 
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performed in tlie family of the adopter, and not in that of his 
natural father. Kcend Naraiu, v. Bholonesres. Gth Sept. 
3806. 1 Sul. Rep. p. 213. Ratt. Rep. p. 171. 

26. The age of five years does not limit the period of eli- 
gibility for adoption. Boolubh Be, v. Mann Beubee. 27tli July 
1830. 5 Sel. Rep. p. 50. 

27. The age at which a child may be adopted, is not the 
same in every caste. A child may be adopted from the twelfth 
day after his birth to the day ol‘ Upanayana or his investiture 
with the sacred thread worn across the body. The time for 
performing this ceremony is for B re /twins within their eighth 
year of ago; for Ksatriyas within their eleventh ; and for 
Vaidyas within their tenth. Up an ay an a does not attach to 
K tubas ; and, therefore, the limit within which they may ho 
adopted is the period of marriage or 1 he sixteenth year of 
their age. Ranee Seevayutny Nac/t'ntr, v. Sir cental hoo. 1 Mad. 
S.D.p. 101. 

28. The rule which requires Upanayana to he performed 
amongst Brahmins within the age of eight years, is merely 
directory, and the ceremony will not be vitiated though per- 
formed at a later period. Slrcaterassiai, v, Saslyummol. 10th 
July 1850. Mad. S. D. p. 118. 

29. The adoption of a Brahmin, is valid if made before the 
1 pamyam has been performed, though the boy may have 
passed the age at which that ceremony ought according to 
strict rule, to be accomplished, — Ibid. 

80. In Bengal, the adoption of a Sadr a boy, otherwise eligi- 
ble, is permissible at any age previous to bis marriage. Ranee 
Xitraduye, v. Bholanalh Doss. 23rd June 1853. S. D. Cal p. 558. 

31. By the usages of the sect of S nr opens, adoption at the 
ago of nine years is valid, and on the death oi an adopted 
«im without issue, during the life-time of the adoptive mother, 
the father’s right of adoption vested in the widow and not ill 
the mother. Chemnee Buee, v, Gallo Baer, 21st Sept. 1863, 
N. W. P. Rep. p. 636, 
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ALIENATION*. 


II L — Form to be observed . 

32. The non-performance of the PatresJili-yag, i . e . 9 — • 
Oblation by fire, the CJuirakamn , or tonsure, and other cere- 
monies does not invalidate an adoption, the operative part 
of the ceremony of adoption, being the giving and receiving, 
Dayamoye Chow drain, v. liashbehary Singh . 29th Sept. 1852. 
S. D. Cal. p. 1001. 1 Halt. Rep p. 176. 

33. But the giving and receiving must be actual and 
not simply constructive by execution of deeds. Sreenavain 
Ililter, v. Kish on Soouderee Dossee . 5th March I860. 11 \V. 
It. p. 196. 2 B, L. It. a. c.,p. 279. 1 Halt Hep. p. 203. (2) 

31. In Hindu authorities of adoption, the convention of 
kinsmen and representation to the Rajali are mentioned as part 
of the procedure, but not as essential to its validity ; so also the 
assent of the wife of the adopter. But the Yajtta , or sacrifices^ 
are essential. Atmk Maugaree, v. Fakeer Ciiaud Sircar. 1 1th 
Sept 1831 5 Sel. He]), p 35G. 

35. The Baydnuishydyana form of adoption is not recog- 
nised in the present age. Annoniala Auchy , v. Mnugalum . 
1859, Mad. S. D. p. 81. 

ALIENATION. 

I.—By Father . 

II — By Widow . 

Ill - By Co-Sharers. 

IV. — Son*# Right to set aside . 

V. — Nejjhew’s Bight to set aside. 
l.—Bg Father. 

1. Under the MUdcshard Law a father can dispose of 
acquired property at his pleasure, but the consent of sons, or 
the existence of a necessity, is required in case of any aliena- 
tion of ancestral immoveables, Madim Cl opal T/takoor , v, Haw 
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Bttksh Pandek 30th Sept. 1863. 6 W. It. p.71.2 Wym.Rcp. 
p. 18. 1 ltatt Rep. p. 232. Snddnnund Monagiitlur, x. Bonomall 
MohapnUur. 26th Sept. 1806. Ibid. p. 250, and Bawa Misscr , 
v. Raja Bisheti Prohutth. 10 VV. It p. 287. 1 Ratt. Rep. p. 238. 

2. Thus in the case of JJuree Pant B/iao, v. Nana N, train 
llao. 2nd. April 1855. N. W. P. ltep. p 146, the Agra Sudder 
Court held, that the competency of a Hindu to make a testa- 
mentary disposition of his self-acquired property could no 
longer he regarded as open to discussion. 

3 The same doctrine has since been repeatedly confirmed 
by the same Court. Giinganath Pauper, v. Juaianaf- A. 17th 
June 1850 N. W. P, Rep. p. 03 ; Kheui Chit ml , v. Gomauee 
Koer, Ibid, for 1301, p. 423. 1. Ratt. Rep p. 238. 

4. A recent decision of Agra High Court has engrafied 
the singular qualification to the power of a Hindu over his 
self-acquired property, in that while he may make an 
unequal distribution of that property, he has not such 
absolute power of disposal by gift in his life-time as to 
enable him to give it all to one son or grandson in exclusion 
of the rest. Malm Soohk, v. Budree. 21st May 1809. 1 N. 
W. P. Rep. p. 57. 1 Ratt. Rep. p. 238. 

5. According to the Mithila law, as under the Mi Ides hard, 
flic consent of sous or grandsons is requisite in the ease of 
any alienation of ancestral immoveable properly', except on 
proof of necessity, in which event the father is himsell em- 
powered to effect a sale or other transfer. Gopalchnnd Puiide, 
v. Baboo Kaonwar Singh, 3rd April, 1830. 5 Sel. Rep p. 2fc; 
Mootcc Ball, v. Mitterjecb Singh, 29th June 1850. 0 Scl. Rep. 
p. 71. Sheo Pershad Jlta, v. Gmga Ram Slid. 23rd April 
1800. 5 W. R. p. 221; Kan loo Lull, v. Greed haree Ball, 
16th April, 1808. 9 W. R. p. 409. 1 Ratt. Rep. p 239. 

G. It has been hold that a father cannot give a Mukurrcrco 
lease of even a very small portion of ancestral land, at a 
nominal rent as a reward for long and faithful service, when 
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his children do not consent to such a grant. Praiainaratu 
Bass, v. Court of Wards. 12th April 1869. 3 B. L. 11. a. c., p. 
21. 1 llatt. Rep. p, 239. 

7. Where a settlement made hy a father of ancestral pro- 
perty is not assented to by the sons living at the time, and 
another son is afterwards born, no subsequent assent of the 
former would bo binding on the latter. llurodoot Narain Singh, 
v. Beer Narain Singh, 12th May 1869. 11 W. R. p. 4S0. 

8. Where decrees of creditors were in execution against 
the father, and the latter was himself in confinement under a 
criminal prosecution, and had been fined, it was held that 
these circumstances justified alienations. Luchmun Koor , v. 
lladuri Ball. 16th Sept. 1850. 1 Sel. ltep. N. W. P. p. 77. 
1 llatt. Rep. p. 239, 

9. The head of a family may alienate hereditary property 
during the minority of sons or brothers, for their support, or 
for the services of religion or other pressing necessity, without 
the consent of sons or brothers whose power of interdiction to 
prevent alieuations of the ancestral estate extends only to 
acts of dissipation or waste. Mad. S, D. for Dec. 1859, p. 
142 ; Ibid, p 270, Ibid for i860, p. 49; Ibid, p. 227; 
Bisambhur Haik, v. Sadasheeb Mokapattur. 9th Sept. 186 1. 
1 W. R. p. 96; White, v. Bistochmulcr Bose. 16th May, 1863. 
Hay's Rep. p. 567 ; and Molar Singh, v. Ilazara Singh, 11th 
April 1866. 1 Punjab Record, p. 53. 

10. The payment of Government Revenue is legal necessity. 
Muhesperlab Singh, v. Ramghureeb Chowbee. 18th Augt. 1851 - 
1 Scl. Rep. N. W. P. p. 173 ; 1 llatt. Rop. p. 239. 

II. — By Widow. 

11. A Hindu widow in Madras and Bombay, and also in 
Mithila, has an absolute right over all the moveable property 
left by her husband. Pranjeeoandas, v. Toolsydas. 8th Nov. 
1859. 1 Bom. Rep. p. 130. Ratt Rep. p. 253 j Doorga Payee, 
v. Poorun Payee, 8th March 1866, 5 W, R, p„ 141. 
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12. But according' to the law of Benares as well as of Ben- 
gal, there is no distinction in respect of a widow’s power of dis- 
position between moveable and immoveable property ; and 
such power is limited to certain contingencies, Bhugwandccn 
Doobeij, v. Myna Baee. 14th March 1808. 9 W. It. p. c, 
p. 23 j 1 Eatt. Ecp. p. 263. 

Ill, — By Co-Sharers. 

13. The Benares law does not allow one of the co-parcenary 
in a joint-family to alienate his share without the consent of 
the remaining co-sharers, or unless the co-parcenary have 
entered into a compact to permit alienation. Joynarain Singh, v. 
Roshcen Singh. 19th March 1860. N. W. P. Ecp. p. 1G2 ; 
Thahir Itai, v. Salad Bailee Rat, 31st July 1802, Ibid, p. 47. 

14. The Bombay Court have followed the same doctrine. 
Gangabai, v. llamana, 11th July 1S0G, 3 Bom. II. Ecp. p. CO. 
a. c., and so also the late Suddcr Court of Madras, in Rama- 
India Ahjar, v. Kidatluraiyan. Mad. S. Dec. for 1859, p. 270 ; 
Kana Kashaihy Pillai , v. Sesbacliala Sastri, Ibid, 1SG0, p. 17; 
and /S 'mulra Pillai , v. Tegaraja Pillai. Ibid, p. 07. But a 
recent decision of Madras High Court, has held that a 
member of an undivided family may make a valid alienation 
of his share and interest, and such share may also be sold 
in execution of decree. Virasvami Gramini, v. Sgyasvaini 
Gramini. 15th Dec. 1803. 1 Mad, II. Ecp. p. 471. 

I V. — Son’s Rigid to set aside. 

15. A son is entitled to sue in the life-time of his father for 
a caucelment of the sale by the father of ancestral immoveable 
property, but the purchaser is cutitled to retain posses sion 
during the father’s life-time. Baboo Ram, v. Gnjadhur Singh. 
25th March 1807. 1 Agra F. B. R.p. 80 ; 1 Eatt. Hop. \\ 247. 

16. He is entitled at the father’s death to recover such pro- 
perty improperly sold > and unless the purchase money went 
to credit of the joint estate, or was applied to removing any 
incumbrance binding on the sou, the purchaser cannot claim 
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a refund of the purchase money from the son. Madhoo Dyal 
Singh, v. Golbar Singh. 29th April 1808. 9 W. R. p. 511 ; 
5 Wym. Rep. p. S17 ; 1 Ratt. Rep. p. 241. 

17. According to the Mitdcshard law, a son acquires hy 
birth a right in ancestral property and has a right during his 
father's life- time to compel a partition of such property. The 
father cannot, without the consent of the son, alienate such 
property except for sufficient cause ; and the son may not 
only prohibit the father from so doing, but may sue to set 
aside the alienation if made. The cause of action to the son 
accrues when possession is taken by the purchaser. A new 
cause of action does not accrue, upon the subsequent birth of 
a younger brother, either to the elder brother alone, or to him 
and his brother jointly, llajah Ram Tiwary , v. Luchmun 
Pcrshad, 8 "YV. It, f. b. r. p. 15. 

V. — Nephew's Right to set aside. 

18. The consent of nephews to the sale by the uncle of his 
divided share of ancestral property is not requisite. Gopal 
Putt Tandy , v. Gopal Lall Misscr. 17th Sept. 1859, S. D. 
Cal. p. 1814. 

19. The principle of distinction is, that a son or grandson 
has an inchoate right in the ancestral immoveable property of 
his father from the time of his birth, whereas a nephew has 
no right at all in the ancestral property in the possession of 
his uncle until after the death of the latter. — Ibid. 


ANCESTRAL PROPERTY. 

1. Profits of an ancestral estate are patrimony, and proper- 
ties acquired with them become the joint estate of father and 
sons, not of the father exclusively. S/ulanund MohapaUur, 
v. Bonomalec MohapaUur. 26th Sept. 1866, 6 W. R. p. 256 j 
2 Wym. Rep. p. 308 ; 1 Ratt. ltep. p. 320. 

An appeal from this decision is pending before the Privy 
Council. 



DEBTOR AND CREDITOR. 


2. ‘ Paternal’ was held to mean property derived from the 
father in whatsoever manner the father had acquired it. Raj* 
tnohun Gossain, v. Gourmohun Gossain , 8 M. I. App. p. 91. 

3. The Privy Council in the great case of Katama Nachiar, 
v. Rajah Shivagmga , 9 M. I. App. p. 609, has established 
the position that when property belonging in common to a 
united Hindu family has been divided, the divided shares go 
in the general course of descent of separate property ; that 
there is no distinction between property thus acquired by par- 
tition of family property, and self-acquired property, either in 
point of descent or of alienability. 

Bequest. 

See ‘ Endowment,’ Nos. 7, 8. 

Brothers (Full- Brood.) 

Sec ‘ Inheritance [VII.) 

Brothers (Half-Blood.) 

See ‘ Inheritance / [VII.) 

Brother’s Son. 

See ‘Inheritance,’ [VII.) 

Chela. 

See ‘ Inheritance j [X.) 

Custom. 

Sec ‘ Inheritance ,’ [XL) 

Daughters — tiieir Sons. 

See ‘ Inheritance j w 


DEBTOR AND CREDITOR. 

1. A creditor of a deceased Hindu obtains no better position 
on the death of his debtor, as against the debtor’s estate, than 
that which ho enjoyed during the debtor s lift- une. 
Zubeerdust Khan, v. Indurmun. Gth March 18G7. 1 Agra . 

B. R. p. 72 ; 1 Halt, Rep. p. 309. 

2 2 
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2. Where the heirs have disposed of the estate to a loiui fide 
purchaser, the creditor cannot follow it in the hands of the 
latter. — Ibid, 

3. A Hindu possessing himself of the land of his father is 
bound to pay his debts. Jamoonah Raur, v. Muden Bey. 20th 
Jan. 1785. Hyde's Notes, Sm. R. p. 143 ; Baranawj G/tose , v. 
liamlonoo Butt. 20th Nov. 1788. Cliamb. Notes, Sm. R. p. 141. 

4. A son was declared not to be liable for certain debts 
or engagements of his father, among which was that of giving 
money, or agreeing to give money, in consideration of re- 
ceiving a girl from her family to be married to his son, which 
came under the denomination of Skulk, and was forbidden by 
the law. Keshow llao, v. Naro Junardhnn. 16th March 1822. 2 
Borr. p. 191, 

5. The sons of a Hindu (taken in execution of a decree, 
and dying in gaol) wore held to be liable for their father’s 
debts in property, but not in person. ManucJcchund , v. Deok- 
o'isln. 21th June 182 f. Sel. Rep. p. 9. 

6. The sale of the rights and interests of a father in an- 
cestral property in payment of family debt, extinguishes the 
contingent interests of his sons. Balmohuid, v. Jhooua Lali. 
SOtk Jail. 1857. 1 N. W. P. Rep. p. 11 ; 1 Ratt. Rep. p. 31C. 

7. But not so if the debt was contracted solely for the 
use of father. — Ibid. 

8. Sons have vested interest in ancestral property, and 
their interest is saleable at any time in satisfaction of claims 
against them. Goor Sum Bass, v. Ram Sum Bit hit, 3()tk 
Jan. I860. 5 W. R. p. 54. But on a subsequent hearing of 
the same case, it was held that the rights of a son to succeed 
by survivorship to his father's specific share of property, cannot 
bo sold in execution of decree, such right being too remote. 
25th July 1807, 8 W. R. p. 253; 1 Ratt, Rep. p. 319. 
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ENDOWMENTS. 

1. Manager of endowed property not competent to grant 
a Putnce thereof. Motee Lass , v. Modoo Soodun Chowdoory . 
2nd Aug. 1864. 1 W. R. p. 4. 

2. A Hindu widow cannot endow an idol with her hus- 
band's property or a portion thereof, to the detriment of the 
reversion er. Kartick Chunder ChuckcrhUty , v. Gour Mohm 
Hoy. 29th Aug. 1804. 1 W. R. p. 48. 

3. An ascetic, a mere life-tenant, cannot alter succession 
to an endowment belonging to ascetics, by an act of his own in 
connection with the status under which he originally acquir- 
ed the trust. Mohunl Human Lass , v. Mohmt Ashhul Lass. 
1 W. R. 21st Sept. 1804. p. 100. 

4. The right of worship of an idol being the joint pro- 
perty of the members of the family of the endower, cannot be 
transferred to a third party, a stranger to the family, so as 
to inure beyond the life of the assignor. Ukoor Boss, v. 
Chunder Shciknr Loss. 3 W. It. 20th July 1805. p. 152. 

5. Whore a Hindu ancestor makes no endowment for the 
support of the family idols, and creates no trust whereby his 
descendants were bound to provide for them, no legal obliga- 
tion rests on them to support the idols, and no suit for con- 
tribution can lie against any of them for the expenses of the 
idols. Sham Lall Set, v. Haro Soonderce Goopla. 5 W. R. 
11th June I860, p. 29, 

0. The high priest of a religious endowment in Assam, 
who was only a nominee of the grantees, was held to have no 
right to "rant leases in his own name and of his own authori- 
ty. Ram Boss, v. Moheshur Leb Miss roe. 7 W. R. 3rd May 
1867. p. 446. 

7. A bequest for the maintenance of an idol was upheld. 
Ntthkishen Milter, v. Hurish Chunder Milter. 11th Aug. 1819. 
Mac. Cons. H. L. p. 323 ; Krishno Mohun Surmou, v, Gopee 
Mohm Tayore. 1813. Ibid, p. 349 ; iVomcs Chunder Paid Chow- 
doory, v. Prem Chunder Paul Chowdoory, Ibid. p. 350. 
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8. A bequest of property for pious purposes was upheld. 
Ramdolall Sircar , v. Sona Debea. 22nd Nov. 1816. Mac. Cons. 
H. L. p. 331 ; Ramionoo Mullic, v. Ramgopal Muttic. 11th July 
1808, Ibid, p. 336, 1 Knapp, p. 245. 

9. The management only of lands duly endowed for re- 
ligious purposes, and not the lands themselves, passes by in- 
heritance. Elder Widow of Raja Chuttcr Sen, v. Younger Wi- 
dow of He same, 15th April, 1807. 1 Scl. Itcp. 

10. Under the Hindu law a house dedicated to “Muhabccr” 
is inalienable and for ever set apart for purposes of religion, 
but if a part only of a house be denoted to the reception of 
an image, the other portions continuing to be occupied, the 
proprietor may dispose of those other portions as he pleases. 
ILirnarain, v. Col indram . 23rd Sept. 1850. 1 Sel. Rep. N. 
W. P. p. 81. 

11. A debt incurred by the head of a Hindu family resid- 
ing together is under ordinary circumstances presumed to be 
a family debt, llunoomanpermd Panday, v, liabooce Mutiny 
Koowarec, 6 M. I. App. p. 393. 


EVIDENCE. 

1. By the Hindu law, twelve years arc allowed for re-ap- 
pearance of a missing person ; after the lapse of that period 
ho will be considered to bo dead. Ayabultec Dasse, v. Raj 
Kisficd Shako o. 25th April 1820, 3 Sel. Itep. p. 38 ; Ramlochun 
Prid/ian, v. Ilcmchunder Chowdoorcc, 13th Augt. 1830, 6 Scl. 
Itep. p. 96 ; Manhee Koer, v. K/iedoo Rail, 22nd June 1SC3, 
IIay 5 s Itep. p. 623. 

2. Onus of proving the application of the purchase money 
in the case of a son suing to set aside by a father where the 
purchaser claims a refund of the purchase money, lies on the 
purchaser. Madhoo Dyal Singh, v. Golbar Singh, 29th April 
1868. 9 W, It. p. 511; 5 Wym, Rep, p. 317, 1 Ratt. Rep. 
p. 241, 



GIFT. 


xv 


3. Ordinarily, however, a purchaser or mortgagee is not 
hound to prove actual necessity, on the appropriation of the 
money raised by such sale or mortgage ; it is sufficient if lie 
can prove that he acted bond fide and with duo caution, being 
reasonably satisfied at the time of the necessity of the sale 
or mortgage. Rampersad Singh, v. Nagluushee Kooer. 27th 
April 1868. 9 W. 11. p. 50). 

4. Where one member of a joint family claims a property 
as separate, the onus is on him to prove Lis allegation. Shco 
Itnltun Koonrnr , v. Gour Beharec Bluhul, 3rd May ISO 7. 7 

W. B. p. 449, 

5. A suit cannot be brought on behalf of a Hindu minor 
to secure his share in undivided family property, unless there 
is evidence of such malversation as will endanger the minor’s 
interests if his share be not separately secured. Scamiyar 
Pillai, v. Chohkalingam Pillai , 1 Mad. If. ltcp. 9th Dec. 
1802, p. 105. 


GIFT. 

/. — Generali)/. 

11. — By iridows. 

I.— Generali)/. 

1. According to the law of Benares, the gift of property 
to a brother’s son is valid, notwithstanding the existence of a 
daughter, provided the property be undivided. Sheodasnarahi, 
v. Kumval Bas Koonwar . 5th July 1S23. 3 Sel. ltcp. p. 313. 

2. A verbal gift by a Hindu, eighteen and a half years of 
age, made the day before his death, be being at the time in 
full possession of his senses, is valid. Gosainchund hnbrtij, v. 
Kishenmnnee. 8th July 1830. 0 Scl. Rep. p. 77. 

3. A gift of property by a Hindu is not invalid by rea- 
son of its being subject to a condition. Madhubchunder Bauer, 
jee, v. Bamasoondery Dabea. 25ih January 13o3. S, H. Cal, 
I>. 102. 
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4. A certain assignment of property made witli a view to 
undisputed succession to tbe. raj of the elder branch of tbe 
family and sufficient provision for the younger branches, held 
to be a free absolute and personal gift to the parties specified 
in the deed. Rameshur Bufcg/i Singh , v. Maharaja Maheswar 
Buksh Singh. 7th March 1855, S. D. Cal. p. 71. 

5. There is no prohibition in the Hindu law against a 
gift to an idiot. Although an idiot child cannot take by 
right of inheritance, a gift by a parent to an idiot child, to 
operate after parent’s death, is valid. Kooldeb Narain, v, 
Wooma Koomaree . 1 Marshall H. Rep. p. 357. 

II.— By Widows. 

6. A widow cannot, by the law of Mithila, Bengal, or 
Benares, made a gift of her deceased husband’s immoveable 
property without the consent of his heirs, except for certain 
special reasons specified in the Shasters. Sreenarain Rai, v. 
Bhja Jha. 27th July 1812. 2 Sel. Rep. p. 29 ; Mohan Ball 
Khan , v. Ranee Siromnnec. 31st Augt. 181 2. 2 Scl. Rep. p. 40. 

7. Scmblc. A widow may give away in her life-time 
personal property derived from her husband, but she cannot 
will it away. Jushada Raur , v. Juggernath Tagore. 12th Feb. 
1816. East’s Notes, Case 47. 

8. A Hindu widow has the power of alienating, by gift, 
from one to three-sixteenths of her late husband’s property, 
for the benefit of his soul. Ram Chundev Senna, v. Ganya* 
gobhul Bauerjee . 1st Feb. 1826, 4 Sel. Rep. p. 147. 


GUARDIAN. 

1, The Hindu law does not prohibit a father from appoint- 
ing by writing or by word any other person than the mother 
to bo the guardian of his minor children. Soobah Firlhee 
Ball Jha , v. Soobah Doorga Ball Jha, 24th Jan. 1807. 7 
W. R. p. 73. 
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2. An elder brother is competent to assume guardian- 
ship when the mother has become a religious recluse, lssur~ 
c/mnder Surma , v. Brojonath Surma, 9th Sept, 1850. S. D. 
Cal. p. 471. 

3. Under the Hindu law, an elder brother, even though 
only a half-brother, is the natural guardian (whose mother is 
disqualified by loss of caste,) in preference to a grandmother. 
Mahtaboo, v. G unes Lall. 3rd July 1851, S. D. Cal. p. 329. 

4. According to Hindu law, a paternal grandmother has 
a preferential right over a step-mother to the guardianship of 
a minor. Moharanee Ram Bungee Koomcar , v. Moharanee 
Soob/i Koonwar, 1st April 1867. 7 W. It, p. 321. 

5. The step-mother of a Hindu minor, and not his 
paternal uncle, is his guardian ; and she can exorcise her 
powers as such, even though the parents of the said minor 
should have made him over to the paternal uncle. Sei. Rep. 
N. W. P. p. 116. 

6. A suit cannot be brought on behalf of a Hindu minor 
to secure his share in undivided family property, unless there 
is evidence of such malversation as will endanger the minor’s 
interest if his share be not separately secured. 1 Mad. II. 
C. Rep. p. 105. 


INHERITANCE. 

I.— Generality. 

II' — Of Sons and Grandsons. 
Ill— Adopted Sons. 

IV. — Widows. 

(a) Generally. 

(b) Of Widows of Sons, fyc. 

V. —Of Daughters , their Sons , 

VI. — Of Parents. 
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VII.— ‘Of Brothers, their Sons, 

VIII— Of Sisters, their Sons, fyc. 

IX. — Of other Heirs . 

X. — Of Pupil, §’c. 

XI. — By Customs . 

XII. — To Woman’s Property . 

XIII. — The Offices. 

XIV. — Exclusion from Inheritance . 

XV. — To Property of Absentee. 

I, — Generally, 

1. The mere act of performing the funeral rights of a 
deceased Hindu, does not give a title to succession, without 
proof of right. Dull Narain Singh, v. Ajeet Singh. 14th Feb. 
1799. 1 Sel. Rep. p. 21. 

2. Under the Hindu law, the right to succession vests 
immediately on the death of the owner of the property, and 
cannot, under any circumstances, remain in abeyance in ex- 
pectation of the birth of a preferable heir not conceived 
at the time of the owner’s death. Kashab Chunder Ghose, v. 
Bishnoopersad Bose. 12th Dec. IStJO. 2 S, D. Cal. p. 340 ; 
Koylash Nath Bass, v. Gyamonee Dossee. 30th June 1864. 
S. II. Rep. p. 314. 

3. According to Hindu law, the right of inheritance is 
not suspended (except in certain cases) by pregnancy or 
until adoption. Buhhina Dassee, v. Rashbehary Mazoomdar. 
11th Sept. 1866. 6. W. It. p. 221. 

4. Jains are governed by the Hindu law of inheritance 
applicable in that part of the country in which the property is 
situate. Balia Muhabeer Pershad, v. Kundun Koonwar. 29th 
June 1867. 8 W. R. p. 116. 

5. Byragees arc not excluded from inheritance. Tilufa 
chunder , v. Shamachitrn Prokash, 24th Nov. 1864. 1 W. R* 
p. 209, 
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6. By the Hindu law in force in Mithila or Tirhoot, the 
right of succession vests in the descendants in the paternal 
in preference to those of the maternal line. Rajender Narain 
Rat, v. Rutcheputty Dull Jha. 2 M. I. App. p. 132. 

7. “ Samanodahas” (or persons allied by a common oblation 
of water) belonging to the “ gotra” (or race or general family) 
of a deceased person are, according to the Hindu law, suffi- 
ciently cognate to suflteed to property in default of parties 
nearer of kin. Nursingnarain , v. Bhuttun Lolls 29th April 
1364. S. II. Rep. p. 191. 

II.— Of Sons and Grandsons. 

8. Sons share equally in the landed estate of their deceas- 
ed father : the eldest has no claim to a greater portion than 
the rest on the ground of primogeniture, Gudadhur Surma, 
v. Ajoodhiaram Chowdoory. 30th Oct. 1791. 1 Scl. ltcp. p. 6 ; 
Bhoyrubchund Rai , v. Rusoomonee. 18th Sept. 1799. 1 Ibid, 
p. 27; Sim Buksh Singh, v. The heirs of Futteh Singh. 18th 
Augt. 1818. 2 Ibid, p. 205. Tulwar Singh, v. Pultoan Singh. 
2nd Fob. 1821. 3 Ibid, p. 301 ; Isshur Chunder Carformah, v. 
Gobind Chnnd Carformah. Jan. 1823. Macn. Cons. II. L. p. 71. 

9. Sons by different mothers inherit equally. Distribu- 
tion is made among them per capita and not per stirpes, not 
according to the mothers, but with reference to the number 
of sons. Summit Singh, v. Kite dun Singh. 27th June 1814. 2 
Sel. Rep. p. 116 ; Muncha, v. Brig Bhookun. Sel. Rep. Bom. 

P-1* . 

10. Grandsons inherit per stirpes and not per capita. Joy - 

narain Mullick , v. Bissunibhur Mullick . Augt. 1829. Macn, 
Cons. H. L. p. 13. 

11. The son of a Sudra , by a slave girl, is not entitled to 
share with legitimate sons in the inheritance of an uncle by 
the father's side. Nissar Murtojah, v. Kowar Dhunwant Roy. 
15th July 1863. 1 Marshall's Rep. p.- 609. 

12. An illegitimate son of a KhatriO) one of the three 

3 3 
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regenerate castes by a Sudra woman cannot by Hindu law of 
inheritance, succeed to the inheritance of his putative father ; 
but he is entitled to maintenance out of his deceased father’s 
estate. Chuoturya Ran Murdun Syn , v. Sahub Purlud Syn. 
7 M. I. App. p. 18 ; 2 N. W. P. Rep. p. 235. 

13. In the case of a Sudra class, illegitimate children 
being qualified to inherit. — Ibid. 

14. In the case of Shiboo Swy^edecided on the 17th July 
1855, 10 N. W. P. Rep. p. 415, which rules that in default of 
grandsons of the last male owner, the inheritance can descend 
no further is erroneous, anti the ruling, in accordance with the 
earlier precedents, that in default of nearer of kin, Sapindas , 
or parties related in the seventh degree (the enumeration 
commencing from whence the direction of the line diverges), 
are entitled to inherit. Held, also, that in default of Sapindas 
the Samanodakas, or paternal kindred, extending to the four- 
teenth degree has latterly disregarded by subsequent prece- 
dents. Augur Singh , v r . Ram Singh. 18th July 1865. N. W. P. 
Rep. p. 4 j W. R. p. c. p. 1. 

15. Held on appeal that, by Hindu Law, an estate once 
vested cannot be divested in favour of the son of an ex- 
cluded person born after the death of the ancestor. Such 
ruling does not apply to the case of the son of an excluded 
person, if having begotten, and being in the womb at the time 
of the ancestor's death, ho is afterwards born capable of in- 
heriting. 10th March 1869. Kalidass, v. Rrishen Chunder 
Bass. 10th March 1869. 2 Bengal L. R., f, b., p. 103. 

15«. A grandson, his father being dead, shares equally 
with a son the self-acquired property of the grandfather. 
1 W. R. p. 317. 

Ill, — Adopted Sons. 

16. An adopted son ( Dattaku ) taking the estate of his 
adoptive father, is excluded from inheritance in liis own fami- 
ly. Sreenath Surma, v. Radhakant. 24th Nov. 1796. 1 Sol* 
Rep. p. 15 ; Dutlanarain Singh , v. Ajeet Singh, 14th Feb, 1 7 ''t*’ 
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1 Ibid, p. 20 ; Ranee B/iomnl Dabea, v. Ranee Soorujmunee. 
12th May 1806. 1 Ibid, p. 135. And tbo same point was de- 
cided in Gopee Mohun Deb, v. Rajah Rakishen. 1800. Cited in 
East’s Notes, Case 75. Maen. Cons. II. L. p. 230. 

17. An adopted son succeeds collaterally as well as lineally 
in the family of bis adoptive father. Sham Chunder , v. 
Narainee Dabea. 21st Aug. 1807. 1 Sel. Rep. p. 203 ; Gour 
Kishore Kuberaj, v. Ruttensnree Dosse . 6 Ibid, p. 203. Sumboo- 
c/iunder Chowdooree , v. Narainee Daiea. Gth Feb. 1835. 3 
Knap. Rep. p. 55 ; Taramohun Bhuttacharjee , v. Kripamoye 
Dabea 31st March 1858. 9 W. R. p.423; Gokulchund, v. 
Narain Dass. 21st Jan. 1802. 1 N. W. P. ltep p. 47. An 
adopted son cannot succeed to his adoptive maternal giand- 
fatber’s estate, where there are collateral male heirs. Marm- 
woyee Dabea, v. BejoyJddo Gossamee. 23rd July 1863. S. F. 


Ruling, p. 121. 

18. " One adopted by the Kritrima form, which is used in 
Behar, Trihoot, &e., takes inheritance both in his own iamily 
and that of his adoptive father. 1 Sel. Rep. p. 15 note. 

19. If one who has been adopted die without issue, the 
property of the adopter goes to his natural heirs. Mad. S. D. 
1359. p. 35. 

20. An adoption in the Kritrima form does not give colla- 
teral heirship, the relation of kritrima for the purposes of inheri- 
tance extending only to the contracting parties. Shibo Koeree , 


v. Jugun Singh. 8th July 1867. 8 W. R. p. 15o. 

21. Immediately on the adoption of a son, by a widow, 
under authority of her husband, the estate to which she 
succeeded becomes the property of the adopted son. Soohkna, 
v. Ramdoolall Pandeh. 27th May 1311. 1 Sel Rep p. 431. 
o 2 But where no authority was given, the adopted son 
no claim to property ol adopt,™ mother, natil hcr death. 
iMlmm saw, v. Mum JS)i. 15th March ISM. Hayes 

tt a3. P ' An' adopted con has all the rights and privilege of 
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a son born, and succeeds to the Stridhun. Tincoree Chatterjee t 
v. Denonalh Banerjee. 25th May 1865. 8 W, R. p. 49. 

24. An adopted son of one wife, would succeed to the 
Stridhuns of a co-wife, Moharaja Juggurnath Sahae , v. MuJchim 
Koonwar. 15th May 1865. 3 W. R. p. 24. 

25. But property which has descended to the adoptive 
mother from her father, reverts on her death, to her father's 
heirs. Gunga Mga , v.Kis/ten Kishore Chowdri. 17th Dec. 1821. 
3 Sel. Rep. p. 170. 

26. Where the natural son is horn after adoption, the 
adopted son takes one-fourth, and the natural three-fourths 
of the estate left by the father. Preag Singh, v. Ajoodia Singh. 
7th Dec. 1825, 4 Sel. Rep. p. 96. 

* IF.— -Widows. 

(a) Generally. 

27.. A widow succeeding to the landed estate of her hus- 
band takes only a life-interest. Mahoda, v. Kuleani. 14th 
March 1803. 1 Sel. Rep. p. 82. lladhamnnee Dahea , v. Sham 
Chunder. 27th Sept. 1804. Ibid, p. 113; Bijya Dahea, x. 
Unopoorna Dahea. 26th Sept. 1806. Ibid, p. 215 ; Nand Coomar 
Rai, v. Rajendernarain. 2nd Dec. 1808. Ibid, p. 349 ; Bhrnani 
Dahea , v. Solukna. 16 th April 1811. Ibid, p. 431 ; Idem 
Chunder Mozoomder, v. Taramunes. 18th Dec. 1811. Ibid, 
p. 481 ; Kalipersad Rai, v. Degnmler Rai. 28th May 1817. 

2 Ibid, p. 305 j Poohhnarain, v. Seesphool. 5th Nov. 1821, 

3 Ibid, p. 152 ; Lalchee Koonwar , v. Shcopersad Singh. 6th 
April 1841. 7 Ibid, p. 22 ; Jaraon Koonwar, v. Doost Down 
Singh. 19th April 1841. 7 Ibid, p. 20; Kamavadhani Venkata 
Subbuiya, v. Joysa Narasingappa . 25th June 1866. 3 Mad. II. 
C, Rep. p. 116. 

28. If a Hindu die without issue, leaving two widows, 
they take his whole estate for life ; and on the death of one, 
the whole devolves on the other, upon whose death it goes to 
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tie collateral heirs of the husband. Brojessary Dame , v. 
Bam Kant Dutt. 2.6th July 1816. Eastc’s Notes, Case 54. 

29. According to the Mitacshara law, a widow cannot 
succeed where the property is joint and undivided. Duljeet 
Singh, v. Sheomanook Singh, 7th Sept. 1802. 1 Sel. Rep. 
p. 79; Baja Skumskere Mull , v. Ranee Dilraj Koonwar, 
31st Jan. 1816. 2 Sel. Rep. p. 216 ; Runjeet Singh, v. Obhoy 
Narain Singh , 26th July 1816. 2 Ibid, p. 315 ; Munoruthee 
Koonwar , v. Raj Bmsee Koonwar. 1st Sept. 1842. 7 Ibid, p. 
113 ; Gobind Doss, v. Moha Lukshmee. 25th Augt. 1819. 
1 Borr. p. 241 ; Rungama, v. Atchma. 11th Augt. 1827. 

1 Mad. S. D. p. 521 ; Pokh Narain, v. Seesphool. 5th Nov. 
3 Sel. Rep. p. 152. 

30. Property accruing to an individual by his own labour 
devolves under the Hindu law, where there is no son nor 
adopted son, upon the widow. Ilarnam Singh, v. Ujnassee. 20th 
May 1850. 1 Sel. Rep. N. W. P. p. 28. 

31. By the law of inheritance prevailing in Madras, and 
throughout the Southern parts of India, separate, and self- 
acquired estate descends to a widow in default of male issue 
of the deceased husband, lialama Nachiar, v. Raja Shuagunga. 
27th April 1863. 9 M. I. App. p. 539. 

32. According to the Mitdcshard law, widow of the de- 
ceased takes the precedence of the brother in a divided 
Hindu family. 1862. Haye’s Rep. p. 119. 

33. A Hindu died, leaving a widow and minor son and 
daughter. The widow remarried after her husband’s estate 
had vested in her son, the son subsequently died, and his step- 
brother took possession of the property. The widow then 
brought a suit against the step-brother for possession. Held, 
that the suit was maintainable, and that she could properly 
succeed as heir to her son, notwithstanding her second 
marriage. Akora Suth, v. Boreani. 2. B, B. R. a, c. 8th 
Sept. 1868. p. 199. 

84. A widow succeeding as heir to her own son does not 
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lose the right to exercise the power of adoption. By mating 
an adoption, she diverts her own estate only. Bykantmonee 
Roy, v. liristo Soonderee Roy. 7 W. R. 15th April 1867. 
p. 392. 

35. A childless widow and nearest heir of deceased hus- 
band has, under the Mitacshara law, an absolute right over 
all the moveable property left by him. Doorga Payee, v. 
Pooreen Payee. 8th March 1866. 5 W. R. p. 141. 

(b) Of Widows of Sons, Syc, 

36. The Hindu law allows twelve years for the reappearance 
of a missing person in his father's life-time. If throe or four 
years after his disappearance, his father should die, his wife is 
not immediately entitled to share in the property of his father, 
the wife of the son not inheriting to the property of the father- 
in-law ; but after a lapse of twelve years, if no tidings be 
heard of her husband, and if there be no son, grandson, or 
great grandson, she may claim her husband’s share of his 
father’s property. Ayabuttee , v. Rajkishen S/tahoo. 25th April 
1820. 3 Set Rep. p. 28. 

37. Ancestral property of an undivided family having des- 
cended to an adopted son, will go, on his death, to his widow ; 
and the widow, of his adoptive father has no claim to share 
in the estate. Venkata Subunml , v. Fcncunmul, Case 12 of 
1818. 1 Mad. S. D. p. 210, 

V.— Of Daughters, their Sons, fyc. 

38. As between two married daughters the circumstance 
of having a son is no qualification, on this side of India, giv- 
ing the married daughter having a son a prior claim to in- 
heritance of her parent’s property over the married daughter 
not having a son , such priority of claim depending on the 
several daughters being respectively endowed ( sadhan ,) or 
unendowed ( nirdhan ,) the unendowed daughter having the 
preference. Bakubai, v, Manehhabai, 8th July 1863. 2 Bom. 
H. Rep. p, 5, 
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39. Maternal grandsons by different mothers take per 
capita and not per stirpes . llamdftun Sen, v. Kisheti Kani/i Sea- 
nth July 1821. 3 Sel, Rep. p. 133. 

40. Amongst Oudoech Brahmins, the daughter’s sons 
cannot inherit their grandfather’s estate during the life-time 
of his son’s widow. Jfc luhalukmee, v. Grandson of Kripashookul, 
2 Borr. p. 557. 

41. Held, that under the Hindu law a daughter cannot 
claim her father’s inheritance during her mother’s life-time, 
liamjua, v. Gess. 23rd Dec. 1865. N. W. P. Rep. p. 207. 

42. A daughter’s son during the life-time of his mother 
is not competent to challenge the act of his maternal grand- 
mother, for the mother is the preferential heir, Sadia Kishen, 
v. Bulchlawur hall. 18th June 1806. 1 II. C. Rep.N.W. P. p. 1. 

43. Among the Jumboo Brahmins, a daughter of a man 
leaving no male issue succeeds to the property of her father, 
whether divided or undivided, and her daughter succeeds to 
her. Dcssaees Ilureeshunker, v. Baees Man/coomr. 6th Sept. 
1838. Sel. Rep. Bom. p. 122 ; Morly, p. 320. 

44. According to the Mitdcshard law, a maiden daughter 
does not succeed to her father in preference to her paternal 
uncle, Toolsee, v. Mohadcb Boat, 6 W, R. 7th Sept. I860, 
p. 197. 

45. The author of the Vivdda Chintammi, a Mithila work, 
has omitted the daughter’s son from the scries of heiis , but 
according to other authorities, including Mithila legal writers, 
the right of a daughter’s son, next to a daughter, is declared. 
In a claim hy a daughter’s son, the Court held that such 
daughter’s son is heir, disregarding his omission in the said 
work; and thus ruling that the position in the Daija Croma 
Sangraha , that a daughter’s son, according to the Mithila 
writers, is not an heir, is erroneous. Snrja Knmari, v. Gan- 
dharap Singh. 23rd Feb. 1837. 0 Sel. Rep. p. 142. 

40. Under the Hindu law where property is proved to be 
a separate and divided property, the daughters and daughters’ 
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sons are the legal heirs entitled to it and not more remote, re- 
lations to the deceased. Buryar Singh, v. Hunsee, 20th Feb. 
1867. 2 H. C. Rep. N. W. P. p. 166. 

47. Held that according to Hindu law current at Benares, 
the daughter’s sons inherit in default of qualified daughter, 
and that if there he sons more than one daughter they take 
per capita and not per stirpes. The widow was incompetent 
to modify the terms of the original transaction injuriously 
to the reversioners. Ram Swaruth Pandey, v. Basdeo Singh. 
21st Feb. 1867. 2 H. C. Rep. N. W. P. p. 168. 

VI. — Of Parents. 

48. Held that the father of a donee under a Krishnarpan 
inherits the property, to the exclusion of the family of the 
donor. Kaseeram , v. Ichha. 24th July 1823. 2 Borr. p. 502. 

49. The mother succeeds to her son, leaving no widow, nor 
issue, male or female. Gadadhur Serma, v. Ajoodhiaram Chow- 
doory. 30th Oct. 1794. 1 Sol. Rep. p. 7. 

50. The right which a Hindu mother has in property in- 
herited from her son is the same as that which a widow has 
in property inherited from her husband : the estate goes, on 
her death, not to her own heirs, but to the nearest heir of her 
deceased son. Bijya Dilea, v. Unapoornah Dibea. 26th Sept. 
1S0G. 1 Sel. Rep. p. 215 ; Nufer Mitter, v. Ram Coomar 
Chalterjce. 26th May 1823. 4 Scl. Rep. p. 215. 

51. A step-mother cannot take by inheritance from her step- 
son. Lalla Johce Lall , v. Deo Banee Koonwar, Sevestre H. 
C. Rep. p. 439. 

VII, — Of Brothers, their Sons, fyc. 

52. A brother succeeds to his brother, leaving neither wi- 
dow, father, mother, uor issue. Gudadhur Serma, v. Ajoodhia- 
ram Chowdoory, 80th Oct. 1794. 1 Sel. Rep. p. 7. 

53. According to Hindu Law a step-brother cannot inhe- 
rit in preference to an uterine brother. Ishen Chunder Chow- 
doory, v. Bhyrub Chunder Chowdoory . 5 W, R. 9th Jan. 1866. 
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p. 21 ; Beer Chunder Joobraj, v. Nilkishen Thakoor. 26th Sept. 
1861 1 W. R. p. 177. 

54 . By the law as current in Mithila, a childless widow 
will not succeed to her husband’s share of a joint undivided 
estate if he have any brothers him surviving ; they, and not 
the widow, succeeding to his share. Umjeet Singh, v. Obhaye 
Narain Singh. 26th July 1817. 2 Sel. Rep. p. 245 ;* Joraon 
Koonwur , v. Doosht Downn Singh. 19th April 1841, 7 Sel. Rep. 
p. 26 ; Gobind Bass, v. Malta Lithkmee. 25th Augt. 1819. 
1 Borr. p. 241. The same point was decided in. Rungama , 
v. Atchamma. 1 Mad. S. D. p. 521 ; Golab, v. Phool. 9th Sept. 
1816. 1 Borr. p. 154 ; Phokhnarain , v. Seesphool. 5th Nov. 
1821. 3 Sel. Rep. p. 152. 

55. According to Hindu Law, a brother’s son’s daugh- 
ters are not heirs. RadAa Pearce Dame, v. Doorgamoonee 
Marne. 5 W. R. 6th March I860, p. 131. 

56. According to the law as current in Behar, the grand- 
son of a paternal uncle is excluded by a brother’s son, and on the 
brother’s son’s death, by his widow, if the family wore divided. 
Meepoo, v. Gowrceehunker. 23rd Feb. 1824, 3 Sel. Rep. p. 410. 

57. According to the MUues/tam Law, a step-brother 
inherits after the widows if he survives them ; otherwise a 
uterine brother’s son succeeds. Bitrhut/i Meo Roy, v, Punchoo 
Roy. 2 W. R. 20th Jan. 1865. p. 123. 

58. The half brothers of a Hindu deceased were held to be 
entitled to his share of undivided property, excluding from 
the inheritance bis widow and daughters. Man k oo it w a r , v. 
j B/utgoo. 5th March 1822. 2 Borr. p, 139. 

59. Under the Mifdcs/iard , in default of all heirs, a 
brother’s grandson can succeed as a Sapindas. A . ureem Cfiund, 
v. Oodung Guraiu. G W. R. 15th Aug. 18GG. p. 158. 

60. A brother’s daughter is not enumerated in the order of 
heirs as given in the Mitdcshara, According to Macnagh- 
ten’s Hindu law, page 76, 3 Select Reports, page 50, and 2 
Strange’s Elements of Hindu Law, page 239, brother’s 
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daughter’s son cannot inherit. It follows, therefore, that a 
brother’s daughter cannot do so. Jugmurut Kour , v. Seetul - 
persai Singh, 24th Sept. 1863, 2 Sevestres H. R. p. 433. 

61. Held in a recent decision of the High Court of Ben- 
gal (Pull Bench Ruling) that an uncle or brother’s daughter’s 
son is entitled to be recognized as an heir according to the 
Hindu law current in Bengal. Guru Golind, v. Anund Lall, 
4-th Peb. 1870. 5 B. L. Rep. p. 15. 

62. Brother succeeds before the mother of a man deceased 
without separation. Mem Baee , v. Kishnee Baee , 2 Borr. p. 141. 

VIII, — Of Sisters, their Sons, fyc. 

63. A sister cannot inherit (except in Bombay) as heir to 
her brother. Ramdgal Del, v. Magnee, 28th Nov. 18G4. 1 
W. R. p. 227 ; Guman Kumari, v. Srikant Neogee, 2 Scvestrc 
H. C. ltep. p. 460. 

64. According to the law of inheritance prevailing in 
Bombay, sisters succeed to the estate of their deceased brother. 
Venageck Anundrow, v. hum Baee. 9 M. I. App. p. 510 ; 
Ichuram, v. Pumanund Bhaee. 2 Borr. p. 515 ; Laroo, v. 
Sheo. 1 Borr. p. 80. 

65. A sister’s son does not inherit according to the 1 \fitdc- 
shara, Guman Kumari, v. Srikant Neogcc. Sevcstro II. C. 
Rep. p. 460 ; Thakoorain Sahiba, v. Mohe Lall, 11 M. I. 
App. p. 380 ; Kullamul, v. Kuppa Pillai, 1 Stokes, p. 85. 

66. Held in a recent decision of the High Court of Ben- 
gal (Full Bench Ruling) that in the absence of nearer rela- 
tives, a man may be heir to his mother’s brother as regards 
property subject to the Mitacshard. Amrit Kumari Dabee, v. 
Lukhgnarain Chukerluttg, 2 B. L. Rep, f. b., p. 28 ; see also 
No. 72. 

IX. — Of other Heirs. 

67. According to the law as current in Mithila, claimants 
to inheritance as far as the seventh, and even the fourteenth 
in descent in the male line from a common ancestor, are pre- 
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feralle to the cousin by the mother’s side of the deceased 
proprietor. Gung adult Jha, v. Sreenarain Rai. 24-th April 1812. 
2 Sel. Rep. p, 13 j R iitchcp ally Dull Jha . 2 M< I. App, p. 132. 

G8. In the case of Shiboo Singh, decided on the 17th July 
1S55, 10 N. W. P. Rep. p. 415, which rules that in default 
of grandsons of the last male owner, the inheritance can 
descend no further is erroneous, and the ruling, in accor- 
dance with the earlier precedents, that in default of nearer of 
kin, Sapindas , or parties related in the seventh degree (the 
enumeration commencing from whence the direction ol' the 
line diverges) are entitled to inherit. Held also, that in 
descents to Samanodocas, or paternal kindred, extending to 
the fourteenth degree has been latterly disregarded by sub- 
sequent precedents. Aughur Singh, v. Rani Singh. 1 8th July 
18G5. N. W. P. Rep. p. 4 ; 11 W. R. p. c., p. 8 ; 5 B. L. Rep, 
p. c., p. 293. 

69. The great-grandson of the great-great-grandfather 
of the deceased is, according to the Mihmhard , a nearer 
heir to the deceased than his father’s sister’s son. 12th July 
1870. T/iakur Jibnath Singh, v. Court of Wards. 5 B. L. Rep, 
p. 442. 

70. Under the MildcsJtard, if there be no kindred belonging 
lo the same general family, and connected by funeral obla- 
tions, the successions devolve on kindred connected by liba- 
tions of water. Gentiles must be exhausted before the cog- 
nates can succeed. Rig Daye, v. Bhutlun Lull. 11 W. R. 
p. 500 ; Nursing Narnia, v. Bhutlun Lull, 29th April 1864. S. 
II. R. p. 194. 

71. Held that a cousin in the third degree has no right 
of inheritance in the presence of cousin in the second degree, 
Mahaleer Parshad, v. Rani S untn, 4 II. C. Rep. N. W. P. 
p. 6. 

72. The enumeration of Bundhus, or cognate kindred given 
in Mitdcshard Chap. II. Sec. VI. para I, is not exhaustive. 
The maternal uncle or father’s maternal uncle will take as 
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heirs in preference to the Crown. Gireedhari Lall Roy, y, 
The Govt, of Bengal. 1 B. L. R. p. c,, p. 44. 

X. — Of Pupil, Sfc. 

73. The right of inheritance to the estate of a deceased 
guroo, much less of a division of property left by him, whether 
hereditary or self* acquired, amongst his chelae, does not exist, 
but the right of succession depends upon the nomination 
made by the deceased guroo, confirmed by the mohunts of the 
sect on the occasion of their assembling for the performance 
of their duty. Sheoram Brommochari, v. Subshook Brom. 
mochari. 24th May 1824. 3 Sel. Rep. p. 477. 

74. Where A claimed from B a moiety of property of a late 
Mohunt, judgment was given in B’s favour, on proof that he 
had been appointed by the late Mohunt, as his principal 
pupil, and had been installed as his successor at the celebration 
of his obsequies. D/mn Singh Gir, v. Mg a Gir, 15th Aug. 
1800. 1 Sel. Rep. p. 202. 

75. A pupil whom the late Mohunt nominated his 
successor both to his office and lands attached to it in the pre- 
sence of his pupils and the order, and who had been duly 
installed in office by the principal persons of the order, the 
pupils, and the neighbouring Mohunts was declared to be the 
heir of the deceased Mohunt in preference to another who 
alleging himself to have been appointed as his successor by the 
late Mohunt had produced a Snnnud from the Zemindar, and 
a Perwannali from the Collector in acknowledgment of his 
title. Ham Rutton Dass, v. Sunmali Dass. 15th Dec. 1800. 
1 Sel. Rep. p. 226 ; Mo/cunt Ramanooj Dass, v. Mohunt Debraj 
Dass. 17th June 1839. 6 Sel. Rep. p. 262. 

76. On a claim by a Sunnassi to the succession to a deceas- 
ed Mohunt, it appearing that the claimant was principal 
pupil of the deceased, (but was not nominated as his sue* 
cessor,) and was installed as his successor at the obsequies by 
an assembly of Mohunts, judgment given in his favour. 
Gunas Gir , v. Amrao Gir, 9th Nov, 1807. 1 Sel, Rep. p. 291. 



INHERITANCE. 


77. The successor to a Gooroo or spiritual teacher in his 
rights and possession, must, by the law of the religious order 
of the Smmasis , or Gossans, bo a Chela , or pupil of the 
deceased. — Ibid, 

78. A Byragce is not necessarily such a religious devotee 
that his goods are inherited by his pupil in the event of 
intestacy. Govind ^ Lass , v. llamsahoy, 3rd Augt. 1845. 1 
Fulton, p. 217. 

79. Semble. The goods of a Tail are inherited by his 
shishya and not by his Chela. — Il'ul. 

XL — JJy Customs. 

80. Where, by the established usage of any particular 
country or province, the right of succession may be preserved 
to illegitimate children, as well as to those born in wedlock 
or adopted, such usage is to be adhered to. Mohm Singh, v. 
Chimun Rai. 20th Nov. 1799. 1 Sel. Rep. p. 87. 

81. In the case of Sudras the law has been and still is that 
bastards succeed their fathers by right of inheritance. Fan- 
daiya Telaver , v. Puli Telavcr. 3rd Augt, 1S03. 1 Mad. H. 
Rep. p. 478. 

82. Where, by the usage of the country and family of 
parties claiming certain prerogatives and property, it was 
customary that such should vest in the senior male of a 
particular branch of the family , it was held that a testamen- 
tary disposition in favor of any other member of the family, 
was void and of no effect. Maloshcrry, v. Moolheralcal. Case 
5 of 1825. 1 Mad. S. D. p. 509. 

83. Semble. Among the Jicmboo Brahmins, if a man 
die leaving a daughter and no male issue, the daughter and 
her daughter would inherit his property, even when undivided, 
and not his cousins, or collateral relatives, who could only 
succeed on failure of all other heirs ; as it is the custom of 
the caste for women to succeed, whether the family be divided 
or undivided. Dess&ees HiiTvecsfiunker } v. Baccs Mauhoovav i 
0th Sept. 1838, Sel. Rep. \\ 122, 



INHERITANCE. 


84. In cases of inheritance, according to the Hindu 
law, in order to legalise a deviation from the strict letter 
of the law, it is necessary that the usage authorising such 
deviation should have been prevalent during long succession 
of ancestors in the family, when it becomes known by the 
name of Knlachar , and has the prescriptive force of law. Sum- 
run Singh , v. Khedun Singh. 27th June 1814. 2 Sel. Rep. p. 147. 

85. Hindu families are ordinarily governed by the law 
of their origin, not by that of the domicil until the adop- 
tion of the law of a new domicil is proved. Raj Chunder Na- 
rain Chowdoory, v. Gocnl Chand Goh. 22d June 1501, 1 Scl. 
Rep. p. 56; Rucheepulty Dutt Jha,\. Rujender Narain Rai, 
12th Feb. 1889. 2 M. I. App. p. 132; Junaruddun Missar, v. 
Robin Chunder Perdhan. 30th Dec. 1862. Hay's Rep. p. 534; 
Luhea Dabea, v. Gunga Gobind Bob eh. 9th Feb. 1864. S. II. 
R. p. 56; Ram Brama Pandeh , v. Kameenee Soonderee Dassee, 
10th Dec. i860. 6 W. R. p. 295 ; Surendermth Roy, v. 
Heramuuee Binnani, 2d July 1868. 1 13. L. R. p. c., p. 26. 

86. Where a family of Bengali Sudru Sudgop had 
migrated to Mithila at a remote period, and it was proved by 
the evidence that they had adopted the laws and customs of 
Mithila, the Mithila law of inheritance was held to be appli- 
cable. Ranee Pudmavate, v. Dollar Singh. 29th Juno 1817. 
4 M. I. App. p. 259. 

87. Agreeably to the family usage, the succession by 
primogeniture to an estate in Chota Nagpore, was upheld 
against a claim for division of the ancestral estate. Chntter - 
dharee Singh, v. Tdukdharee Singh . 22nd May 1839. 6 Sel. Rep. 

p. 260. 

88. By the usage of the Zemindar Pachate, the eldest 
son was held to be entitled to succeed to the Raj, the other 
sons, as well as the minor branches of the family, being only 
entitled to maintenance. Maharajah GournarainDeo,v. Unund 
Lall Singh, 24th Feb. 1840. 0 Sel. Rep. p. 141 note. 
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89. In tlic case of an estate in Maunbhoom, held according 
to the usage of the family, that the succession vested in the 
oldest son of the deceased Rajah, horn of any of his wives, in 
preference to the eldest son of his pftt Ranee. Rajah 
Rughoonath Singh, v. Rajah Hureehur Singh, 8th June 1843. 7 
Sel. Rep. p. 126. 

90. Family usage for fourteen generations by which the 
succession to the Raj Zemindar i of Tirhoot had uniform- 
ly descended entire to a single male heir, to the exclusion of 
the other members of the family upheld. Gunesh Butt Singh, 
v. Maharajah Moheshshur Singh. 20th June 1855. 6 M. I. 
App. p. 1 6-1. 

91. In a suit against the son of the late Rajah of 
Tipper ah Zemindarec, there being proof that, by the usage of 
the family, the person appointed Jobraj is successor to the 
Zemindaree, in preference to the next kin, such usage was 
upheld by the Court. Ramgnnga 1 )eo, v. Boorgamunec Jobraj. 
21th March 1809. 1 Sel. Rep. p. 361 ; Urjan Manic Thakoor , 
v. Ramgunga Deo. 21th March 1814. 2 Sel, Rep. p. 177. 

92. The late Rajah of Tipperah had a full right ac- 
cording to the custom of the family to nominate whomso- 
ever he chose to be Jobraj and that the person so appointed 
invariably succeeded to the Raj. Beerdiunder Jobraj, v. Nil- 
kishore Thakoor. 20th Sept. 1801. 1 W. R. p. 177. 

93. Where a party sued to recover the Raj of one of 
the tributary Melials of Cuttack, as the son and heir of the 
late possessor, his claim was dismissed on the ground that his 
mother being a kept mistress and never having resided in the 
Mahal Sarai, he was not entitled to succeed, according to the 
local and family usuage . Rajah Jenardun Unmnr Singh,' 1 ) , Qhboy 
Singh. 2nd Sept. 1835. 6 Scl. Rep. p. 42 ; Bulb/iudnr Bhour- 
bhur, v. Rajah Juggernath . 29th July 1810. Ibid, p, 296. 

94. According to the Radices Sawol, a brother of the Rajah 
of Attghur, one of the tributary Mehal of Cuttack, has a pre- 
ferential title oyci* the Rajah’s son by a Phoolhebahi wife to 
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6uccee<l to the Raj. Niltanund Murdiraj, v. Srceiuruu Jitgger- 
nath. 4th July 1865. 3 W. R. p. 116. 

XII,— To Woman’s Properly. 

To. Property given by a Hindu to his daughter on the 
occasion of her marriage is Slridhm, and passes to her 
daughter at her death. Prankishen Singh , v. Bhagobuli. 25th 
April 1793. 1 Sel. Rep. p. 4. 

96. An adopted son has all the rights and privileges of a 
son born, and is also entitled to succeed to the Slridhun of his 
mother in the absence of daughters. Tincowree Chatterjee , v. 
Denonath Bunerjee. 25th May 1865. 3 W. R. p. 49. 

97. An adopted son by one wife may succeed to a co- wife’s 
Slridhun. — Ibid, 

. 98. If the deceased left a brother, sister, sister’s son, hus- 
band’s brother’s son, brother’s son or son-in-law, any such 
person is entitled to succeed to the SlrUlhnn. Sreenarain Rai, 
v. Bhya Jha. 27th July 1812. 2 lei. ltep. p. 29. 
b 1 99. According^ to the law as current in Mithila, the sou 
of the mother’s brother is not the heir to the peculiar pro- 
perty of a woman. — Ibid. 

XIII.— The Offices. 

100. Land endowed for religious purposes is not here- 
ditable : the management devolves on the heirs of the person 
who made the endowment. Elder Widow of Rajah Chuller 
Sein, v. Younger Widow of Same. 15th April 1807. 1 Sri. 
ltep. p. 180. 

XIV.— Exclusion from Inheritance. 

101. A son adopted into another family is excluded from 
inheriting from the family of his natural father. Sreenalh 
Surma, v. Radhakant. 24th Nov. 1796. 1 Sel. Rep. p. Id > 
Dutlnarain Singh, v. Ajeel Singh. 15th Feb. 1799. Ibid, p. 2G; 
Ranee Jlhowni Dabea, v. Ranee Soorujmoonee. 12th May 
1806, 1 Ibid, p. 179. 

102. Dumbness, if from birth, is a cause of disinherison 
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in females as well as in males. Vallalhamm Shknay, v. Bat 
Ilarlganga . 4 Bom. H. C. Rep. a. c., p. 135. 

103. A widow’s claim to the estate of her husband was 
disallowed on account of her blindness, but a maintenance for 
life was awarded. Daee, v. Poorshillum Gopal. 1 Borr. p. 453. 

104. Held , on appeal (by a Full Bench) that, by Hindu 
law, an estate once vested cannot be divested in favor of the 
son of an excluded person born after the death of the ances- 
tor. Such ruling does not apply to the case of the sou of an 
excluded person if, having been begotten, and being in the 
womb at the time of the ancestor’s death he is afterwards 
born capable of inheriting. Kalldass Bass , v. Kishanchunder 
Bass. 2 B. L. It. f. b., p. 103. 

103. The mental incapacity which disqualifies a Hindu 
from inheriting on the ground of idiocy is not necessarily 
utter mental darkness. Tirumamagal Animal, v. Ramasvami 
Ayyaugar. 1 Stockes, p. 214. 

106. A person of unsound mind, who has been so from 
birth, is in point of law an idiot. — Ibid. 

107. The reason for disqualifying a Hindu idiot is Lis un- 
fitness for the ordinary intercourse of life. — Ibid. 

108. An illegitimate son of a Khatri , one of the three re- 
generate castes by a Soodra woman cannot, by Hindu law of 
inheritance, succeed to the inheritance of bis putative father ; 
but he is entitled to maintenance out of his deceased father’s 
estate. Chuolurya Runtmrdm Syii , v. Sahib PurhladSyn. 
7 M. I. App. p. 18. 

109. A Hindu having adopted a son cannot disinhciit 
such son by will. Gopec Mo/im Deb, v. Rajah Rajhshen. 
Macn. Cons. H. L., p. 230. 

110. Semble. An adopting father cannot disinherit a son 
properly adopted, even for bad behaviour. Dace, v. Motec 

Nuthoo. 6th Oct. 1813. 1 Borr., p. 75. 

Xf~. To V roper/ y of Absentee. 

See 1 Inheritance ,’ No. 3G. 
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MAINTENANCE. 

1. A Hindu died possessed of no property, but leaving 
a widow, on bis death she left the house of her father-in-law 
and went to reside at her father’s house. Her father-in-law 
was not possessed of any ancestral property. Held, that she 
could not sue her father-in-law for a sum of money on account 
of her maintenance. Kheter Money Dame , v. Kaseenath 
Bass. 2 B. L. It. f. b., p. 15. 

2. The widow of a Hindu who died before his father is 
entitled to food and raiment only. Bheelu, v. Phulchund. 3 
Sel. Rep. p. 298 ; Shambitllub, v. Pranhishna. 3 Sel. Rep. p. 
44; llcmleta. 4 Sol. Rep. p. 25. Ujjahnuni, v. Joygopal. S.D. 
Cal. 1848, p. 491 ; Huro Soomlery Gupta, v. Amrnd Gobind 
Sen. 1850, p. 412 ; Bamdhone Bliul/achaijee. S. D. Cal. 1852, 
p. 796; Shamasoondery Dabea, S. D. Cal. 1858; p. 1220; 
Khudemoni Dabea, 2 W. R. p. 134, S/uima Soomlery Dabea. 
6 W. R. p. 37 ; 2 Macnaghten’s II. L.', Cases 2, 4, 8, 9, and 
11 ; and Kahmalmoni Dassi, v. Bhobender Narain Mozoomdar. 
2 Macn. II. L. p. 1 18. 

3. The support of a widow by her parents is optional. 
Should they refuse, her husband’s heirs are bound to main- 
tain her even though she had not arrived at maturity at 
the time of her husband’s death. Mad. S. D. 1858, p. 154, 

4. The mother or grandmother is entitled to a share 
when sons or grandsons divide the family estate between 
themselves ; but she cannot be recognized until the division 
is actually made ; she has no pre-existing right in the estate 
except that of maintenance. Shiv Dyal Tewary, v. Jodoo 
Nath Tewary, 9 W. R. p. 02 ; Pran Koowar, v. Keder Singh. 

1865. Dec. N. W. P. Rep. p. 31. 

5. An illegitimate son of a Rajput or any of the three 
superior tribes, by a woman of the Sudra or other inferior 
class, is entitled to maintenance only. Pershad Singh, v. Ranee 
Mohesree. 17th Dec. 1821. 3 Sel. Rep. p. 176. 
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6. Under the Hindu law, a wife who, without her 
husband’s sanction, leaves him to live with her own family, 
has no right to ask maintenance from her husband. Kallea- 
nessary Dabea, v. Lioarkanath Surma, 27th July 18CG. 6 

W. R. p. 115. 

7. A brother’s widow is only entitled to a separate main- 
tenance out of ancestral property. Bramavarajm, v. Veil- 
hamma. Mad. S. D., 1869, p. 272. 


MARRIAGE. 

1. The injunction of Menu that <{ a man learned in the 
Veda” can only marry in the Bramka form, is only recom- 
mendatory, and not imperative. A Sudra is, therefore, com- 
petent to marry in that form, and sue his wife’s parents for 
the value of property left by his deceased wife. Shiva Rama 
Casia Pillay, v. Bagaran Pillay. Mad. S. D. p. 44. 

2. The union of a Rajput with a Juts who is Sudra, in mar- 
riage is invalid. Even among the Jilts, as a general rule, 
the marriage of the widow of a younger brother by an elder 
is prohibited. Gondhee and others, v. lJaniman Singh, 12th 
May 1806. N. W. P. Rep. p. 175. 

3. The Hindu law makes no distinction between legiti- 
mate children born of mothers of the same caste. Rajah 
Nugender Narain, v. Rughoouauth Narain Dey. S. II. Rep. 
p. 20. 

4. A marriage contract to be valid must be made with 
consent of parents on both sides. Anund Laul Bhugivandass, 
v. Tapeedas Pruhhoodas. 1 Bon\, p. 16. 

5. Contract made by a brother with his mother’s consent 
for the marriage of his sister, held valid and binding. Ruliyat, 
v. Madhowjee Pamchand. 2 Borr., p. 739. 

6. According to the Hindu law, a marriage once solem- 
nized by the ceremonies of Wagdan and Luptapuddee can never 
be set aside, although the marriage may have been irregular- 
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Iy contracted by tlie mother, without the consent of the father. 
Race Rulyat, Dhurrumchunil Nulhoo, and Nut koo Manic/cchmd, 
v. Joychnnd Kewell. 18th Aug. 1843. Bom. S. D., p. 43. 

7. Loss of reason or lunacy does not incapacitate from 
marriage. Baby churn Miller, v. Radachurn Miller. Montriou, 
C. IIi L. p. 538. 


PARTITION. 

I. — Generally. 

II. — Shares of Partition. 

III. — Evidence of Partition. 

IV. — Impartible Properly. 

I. — Generally. 

1. A partition iti fact is as binding as a partition by 
agreement. Pulton’s Rep., p. 132. 

2. Under the Hindu law, two things at least are neces- 
sary to constitute partition. The shares must be defined, 
and there must be distinct and independent enjoyment. S/rib 
Dyal 'Peru ary, v. Judoonalh Teicary. 9 W. R. p. 61 ; 5 Wym. 
ltep. p. 55. 

3. The general rule of Hindu law of inheritance is par- 
tibility ; the succession of one heir, as in the case of raj, is the 
exception. E. I. Company, v. Kamachee Boye Sahcba. 4 W. R. 
p. c., p. 42. 

4. A private partition, in the absence of any regular but- 
warah by the Collectors, constitutes a legal separation for all 
purposes under the Hindu law. Kishenkoomar Sahee, K \. Ktm - 
c/iun Koomeur, 5th Sept. 1839. 6 Sel. Rep. p. 273. 

5. A declaration of intention to become divided in estate, 
though no actual partition has been made, is a valid separa- 
tion, Vato Row, v. Rows/tun Singh. 21st June 1867. 8 W. R- 
p. 82 ; Kulpnath Doss, v. Metoah hall. 7th Aug. 1807. Ibid, 

p. 802 . 

6. Ordinary gains of science are divisible when such 
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science Las been imparted at the family expense, and acquir- 
ed while receiving a family maintenance. Chala Kouda Alasani, 
v. Chala Konda Ralnachalam. 2 Mad. II. C. Rep. p. 56. 

7. Under the Mitdcshard law, there may be a partition 
of an estate without a regular separation and actual division 
of lands. 27th May 1867. 7 W R. p. 488. Josoda Koonwar, 
v. Cowrie Bgjonath Sohae Singh. 6 W. It. p. 189; 2 Wym. 
Rep. p. 32. 

8. According to Hindu law, the declaration of an inten- 
tion to become divided in estate amounts to valid separation, 
though not immediately perfected by an actual partition of 
the estate by metes and bounds. 8 W. R. p. S3. 

9. Partition of a dwelling house may be claimed as right 
by a Hindu. Ilullodhur Mookerjec, v. lla/nnath Mookerjee. 1 
Marshall Rep. p. 35. 

II.— Shares of Partition, 

10. Under the Mitdcshard law, there may be a partition 
without any actual division of the lands into parcels, and 
allotment of those parcels to the different shares to be held 
by them in severalty. Josoda Koonwar , v. Cowrie Bgjonath. 
14th Augt. I860. 6 \V. R p. 139 ; Lalla Sreepcrsad, v. Akoou- 
joo Koonwar. 2ind May 1S67. 7 W. R. p. 4SS. 

11. Although there has been no actual partition by metes 
and bounds, a co-parcener holding an ascertained share in 
immoveable property is competent to alienate it without the 
consent of the other co parceners. Jlurdwur Singh , v. Lnchmun 
Singh. 4th Jan. ISOS. 4 H. C. Rep. N. IV. P. p. 41. 

12. Though a Hindu family bo in union, all the members 
do not share a portion that may lapse, Madho Singh, v. 
Bindesstrg. 25th Feb. 1808. 4 II. C. Rep. N. W. P., p. 101. 

13. Ordinary co-partnership property is not subject to the 
rule of Hindu law, which excludes a widow from the succes- 
sion at her husband's death to a share of joint property of an 
undivided family. Hamper sad Tewarg, v. Sheochurn l)oss. 
8th Feb. 1866. 10 M. I. App. p. 490. 
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14. Where the members of an undivided Hindu family 
have divided a portion of the estate, and held their res- 
pective shares separately, such shares will be liable to the 
incidents attaching to separate estates, although the whole 
of the joint property lias not been divided. Hoolas Koonwar, 
V. Matt Singh. 21st Jan. 1868. 4 II. C. Rep. N. W. P. p. 87. 

15. According to the Mitacshara law, a son acquires by 
birth a right to ancestral property and has a right during 
his father’s life-time to compel a partition of such property. 
Sudannnd Mohapat/ur, v. Soorjo Monee Dabea. 25th Nov. 
1867. 8 W. R. p. 455 ; K/mtoo Lull, v. Gecrce D/iaree Lull. 
10th April 1868. 9 W. R. p. 409; Reerki shore Snhye, v. 
Hnr Bulliib Narain Singh. 29th May 1807. 7 W. R. p. 502 ; 
Jtajamm Ternary, v. Luchmn Pershad. 8 W. R. p. 16. 

10. In ancestral property the right of son and grandson 
is equal. The grandson can put in his claim for his half share 
in 1 lie event of bis father wishing to alienate it. The grandson 
can claim a portion at bis pleasure Diirgasunker Kameram, 
v. Rrijbullnbh Moteechund. Sel. Rep. S. D. Bom. p. 44 ; 
Nagalhtga Mudali , v. Snbbiramaniya Madali. 24th Nov. 1SG2. 
1 Mad. II. C. Rep. p. 77. 

17. Before partition a Hindu father has no definite share 
in joint ancestral property which be can alienate. Nowbatram, 
v. Durbaree Singh , 12th Feb. 1807. 2 II. C. Rep. N. W. I\ 
p. 115. 

111. — Evidence of Partition . 

18. The mere circumstance of messing conjointly is in law 
no conclusive proof of co-parcenary in property. Khooderam 
Serna, v. Trilochun. 4th Sept. 1801. 1 Sel. Rep. p. 46. 

19. Verbal evidence of partition is as conclusive as though 
it had been written. Gocool Chunder Hitter, v. Tarachurn 
Milter. 1 Fulton’s Rep. p. 182. 

20. Deeds of sale and mortgage and mutations of names in 
the Collector’s Register as amongst the members of a joint 
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Hindu family are evidence of separation. Peary Lull, v. BJiovut 
Kooer Singh, 6th Aug. 1862. Sevestrcbs II, C. l?ep. 

21. A deed duly executed by the members of a joint family 
is primd facie evidence of a valid separation, no actual divi- 
sion being necessary, Kulpanath Bass, v. Mewah Lall. 7th Aug-. 
1807. 8. W. ftp. 80 >. 

IV. — Impartible Property, 

22. Where A, a Hindu, claimed of B a right of participa- 
tion in certain property acquired by trade whilst A and B 
wore in family partnership with their late father, judgment 
was given against A, the property being proved to have been 
acquired by B, exclusively and without aid from any joint stock 
of the undivided family. Sooluns Lall, , v. Hurbuns Lall. 17th 
Juno 1805. 1 Sel. Rep. p. 121, 

23. Where one of four Hindu brothers, while living in 
family partnership with the rest, obtained a considerable 
grant of land ; it was held that he was exclusively entitled 
to it by Hindu law, it not being shewn that ho obtained 
it by means of aid from any joint funds of the family. Pur- 
tab Bahadur Singh , v. Tilukdharee Singh. 9th March 1807. 1 
Sel. Rep. p. 23G. 

21. If a Hindu receive property from his father, a portion 
of the same devolves to his brothers ; but if he acquire it 
by his own industry, without receiving assistance from the 
estate of his father, such property is not divisible on plea of 
inheritance, and no brother can claim any portion of it from 
him who is the maker of it. So that, should he leave a wi- 
dow and no sons, grandsons, or great-grandsons, the pro- 
perty would devolve upon her as his heiress. Govind Base, 
v. Malta Lnhshumee, 25th Aug. 1819. 1 Borr. p. 211. 

25. Held, in a case which arose in Ramghur, that the 
sole acquisition of one parcener, unaided by the common 
estate or labour, is impartible. Koulnath Singh , v. Jagrup 
Singh. 20th Feb. 1830. 5 Sel. ltcp. p. 12. 

26, Held, that a purchase made by a Hindu, a member 
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of a joint undivided family, with his own funds, is his ex- 
clusive property. Kishore Munee Dame, v. Sreekant Sen, 4th 
Jan. 1842. 7 Sel. Rep. p, 67. 

27. Under Hindu law places of worship and sacrifices are 
not divisible. Anund Mage Chowdrean, v. Boycuntnath Rai. 
17th July 1867. 8 W. R. p. 193. 

28. The fees received by purohits from jujmans are now 
partly voluntary gifts and partly payments for work and 
labour done ; and neither of these is the subject of partition 
uuder Hindu law. Jawahnr Misser, w. Bhago Misser. 13th 
March 1857. S. D. Cal. p. 362 ; Ilurogolind Serma, v. Bhowa- 
nipersaud Shaw. 18tb June 1850. S. D. Cal., p. 296 ; Roma - 
kanth Serma , v. Golind Chunder Serma. 13th May 1852. S. 
D. Cal., p. 398. 


REVERSIONER. 

1. The above cases have decided beyond all controversy 
that alienations made by a life-tenant cannot be disturbed, 
except where waste is being committed, during the life-time 
of the alienor, Chutter Bharee Singh, v. Ilurcoomaree. 2nd 
Augt. 1862. Hay’s Rep. p. 107 ; Ram Bunsee Koonwar, v. 
Moheshur Koonwar. 17th Dec. 1865. 1 W. R. p. 338 ; Kant 
Narain Singh, v. Prem Ball Paray. 22nd June 1865, 3 Ibid, 
p.,102 ; Oodoy Chund Jha, v. Bhun Monee Dabea. 7th Augt. 

1865. , Ibid, p. 183; Bogoa Jha, v. Lull Bass, 21st Jnne 

1866. 6 Ibid, p, 36 ; Ilaradhun Nag, v. Issur Chunder Bose. 
14th Sept. 1866. Ibid, p. 222 ; Chummun Muhloon, v. Rajeti- 
der Sahai, 22nd Feb. 1867. 3 Wym. Rep. p. 106 ; Narain 
Bass, v. Mukhun, 15th March 1866. 1 P. Rep. p. 29. 

2. The Madras cases lay down the same doctrine. 
Bhagavalamma, v. Pampana Gaud. 18th May 1865. 2 Mad. 
H. C. Rep. p. 393 ; Kumavadhani, v. Joysa Narasingappa. 
25th June 1866, 3 Ibid, p. 116. 

3. Where, however, a widow mortgaged immoveable 
property to one person, and afterwards gave it in absolute 
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gift to another, it was held by the Bombay High Court that 
the deed of gift did not convey to the donee the widow’s 
equity of redemption. Jaganatha Vilhal , v. Apaji Vishnu, 
12th Oct. 1868, 5 Bom. H. C. Rep. p. 21 7, a. c. 1 Ratt. 
Rep. p. 296. 

4. A reversioner is only entitled to a decree declaratory 
that the widow’s act of alienation is null and void as far as 
it affects the interests of the reversioner, and for provision, if 
necessary, to prevent waste by the appointment of a recei\cr, 
or manager. Jwalanath , v. Kulloo. 14th Jan. 1868. 4H. C» 
Rep. N. W. P. p. 65. 

5. If a reversioner can show that a wilful default of re- 
venue is about to be made by the life-tenant in order to bring 
the estate to sale, he is entitled to ask such relief from the 
Courts as • will prevent the apprehended occurrence. Sarbo - 
chunder Sen, v. Mutlmranalh Pnddoik. 27th March 1867. 
3 Wym. Rep. p. 206. 

6. In a suit by a reversioner to set aside a sale by a Hin- 
du widow, the Court cannot give possession to the reversion- 
er but can only declare the sale to bo invalid. Golucfahmder 
Bass, v. Gopalkissen Sen. 31st May 1861. S. H. C. Rep. 
p. 250. 

7. A reversioner cannot sue to dispossess a widow or a pur- 
chaser holding under her. llaradh un Nag, v. Issur Chunder 
Pose. 11th Sept. 1866. 6 W. R. p. 222 ; Hurish Chunder Sen, 
v. Brommoye Dassee. 6th March 1866. 5 W. R. p, 131. 

8. A distant reversioner is not at liberty to sue to in- 
terfere with the acts of a Hindu widow in possession of an 
estate. The immediate reversioner alone is entitled to sue. 
Ham Lall, v. Bunsedhur. 12th March 1866. 4 N. W, P. Rep, 
p. 238. 

9. The. property of a deceased person in the possession of 
his widow reverts at her death to the reversioners in existence 
at that time. Balgobind Lall, v. Ham Perlab Singh. 25th 
June 1860. S. I). Cal. p. 661. 
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« STRIDHANA " 

1. Property given by a Hindu to bis daughter on the 
occasion of her marriage, is Stridhana, and passes to her 
daughter at her death. Prankishen Singh, v. Bhogwatee. 25th 
April 1793. 1 Sel. Rep, p. 3. 

2. A legacy to a married woman, if given by her relations 
or by the relations of her husband, is, according to Hindu 
law, Stridhana, and the husband has no interest in it ; but if 
given to her by a stranger she cannot part with it without 
her husband’s consent, liamdoolal Sircar , v. Jogmoneg Dakea. 
1816. East’s Notes, Case 45. 

3. Property given by a Hindu to his sister and paternal 
uncle’s daughter was held to be at their entire disposal as their 
Sandagica Stridhana or peculiar property, by gift from affec- 
tionate kindred, Cos sain Chand Kohraj, v. Kishenmonec . 8th 
July 183G. 6 Sel. Rep. p. 77. 

4. Semblc. Property given by a Hindu who has married 
two wives, to bis first wife, by a written instrument attest- 
ed by witnesses in order to satisfy her in respect of his second 
marriage, is her property as Stridhana, and she may sue her 
husband for it as for debt. G. v. K. East’s Notes, Case 129. 

5. A woman can dispose of Stridhana at pleasure by gift, 
will or sale (except immoveable property given to her by her 
husband.) Tincowri Chatterjce, v. Hamath Banerjee. 25th May 
1S65. 3 W. R. p. 49. 

6. According to the Mitdcshard and the Vimda Chinia- 
munee, all property that a woman inherits does not thereby 
become Stridhana, so as, after her death, to descend to her 
heirs. Punchannnd Ojha, v. Lalshan M'mer, 3 W. R, 17th 
July 1865, p. 140. 

7. When Stridhana has once devolved as such upon an 
heir, it does not continue to devolve as Stridhana, but after- 
wards devolves according to the ordinary rules of Hindu 
law. Srinath Gangopadkga, v. Sarhamangala Dahea, 22d Dec. 
1 868. 2 B, L. R. a. c„ p. 144. 
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8. Property derived by a widow from her father was 
decided to pass to her own sister after her death, and not to 
the sister of her late husband, and nieces ; daughters of the 
sister of the widow, were held to be entitled to the property 
as her nearest relations and legal heirs, being descended in 
a direct line from her father, in preference to the grandson 
of the deceased husband’s sister. Jujgunnalh, v. SheosJtunker, 
14>th Feb. 1814. 1 Borr. p. 91. 


UNDIVIDED HINDU FAMILY. 

1. In a joint Hindu family, the divided members inherit 
on failure of undivided ones, Chokalinga S eircagaren, v. Jya.lt 
Moodelly. Mad. S. D. 1859, p. 35. 

2. Though a Hindu family be united all the members 
do not share iu a portion that may lapse. Madoo Singh , v. 
Bindessery Roy. 4 II. C. ltep. N. W. P. p. 101. 

3. According to the true constitution of an undivided 
Hindu family, no individual member of the family, whilst it 
remains undivided, can predicate of the joint and undivided 
property, that he has a certain definite share. Jppovter alias 
Seetaraniier, v. Rama Subha Aiyan. 11 M. I. App. p. <■>. 

4. Hold, that by Hindu law, a house purchased in the 
name of one of two brothers living undivided, is the property 
of both. .Sidapa Bin Rerapa , v. Poonea Koolo. 21st March 
1851, S. D. Bom. p. 1 00. 

5. A Hindu family may be undivided as to mess, but 
divided as to property. The finding of the Lower Appel- 
late Court that the parties to the suit formed “ an undivided 
family” was held to be a sufficient finding that they were 
not divided as to property. Bhoopul Roy , v. Molly Roy. 
Sevestre’s II. C. Rep. p. 4<z. 

6. The rule of Hindu law in cases of joint family pro- 
perty (i. <?., that it must be presumed to be joint until proved 
to be the contrary) is applicable to a case where the property 
has passed by sale into the hands of third parties, and has 
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been redeemed by private purchase by one of the former 
shareholders Gooroopersaud Roy, v. Daleepersaud Ternary, 6 
W. R. p. 58. 

7. The mere fact of certain property standing in the 
name of one member of a joint family is no index to the real 
owner, nor is separate possession any evidence of separate 
acquisition. Lalla Beharee Ball, v. Lalla Madho Penaud, 
6 W. R. p. 69. 

WIDOW. 

1. Held, that a widow cannot, under Hindu law, dis- 
pose of immoveable property given to her by her husband, 
which has become a portion of her Stridhana, the absolute 
dominion of a woman over her peculiar property not extend- 
ing to land. Baboo Gunput Singh, v. Gunga Persaud. 2 H. C. 
Rep, N.W. P. p, 232. 

2. Held, that a childless Hindu widow who had suc- 
ceeded her husband in the possession of a separate estate, is 
perfectly competent to assign the profits thereof to the pay- 
ment of a debt. Koowar S/ieo Mungul Singh , v. Gonesh Koonwar. 
Dee. S. D. N. W. P. Rep. p. 108. 

3. A widow does not inherit the property of her husband 
when held in co-parcenary. She is only entitled to main- 
tenance. Bund Koowar , v. Toolee Singh. 4. Scl. Rep. Cal. p. 
420. In note in Gyan Koonwar. 

4. A childless widow takes a limited interest in her 
husband’s estate. Panchcowree Mahtoon, v. Kaleechun. 9 
W. R. p. 490. 

5. According to the Hindu law as current in Benares, 
a childless widow is not entitled to succeed to the estate of 
her husband, which devolved entire on him from his ances- 
tors to the exclusion of his brothers. Rajah Shumshere Mull, v. 
Ranee Dilraj Koonwur. 31st Jan. 1816. 2 Sel. Rep. p. 216, 

6. According to the Mithila Law, a childless widow does 
not succeed to her husband’s share of a joint undivided estate, 
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if there be brothers of the husband living. Baboo Runjut 
Singh, v. Baboo Obhye Narain Singh. 26th July 1817. 2 Sel. 
Rep. p. 315. 

7. A widow succeeding to the estate of her own son 
does not lose the right to exercise the power of adoption. 
By making an adoption, she divests herself of her own 
estate only. Bycunt Moneo Roy, v. Kristo Soondery Hoy. 7 
W. It. p. 392 ; 3 Wym. Rep. p. 255. See Bhoobunmoyee 
Dabee, v. Ramkishore Acharj Chowdree. 10 M. I. App. p. 279. 

8. A widow whose husband pre-deceased his father has 
no claim to a share of her father-in-law’s estate along with 
the daughters of another son who survived his father. Jeethee, 
v. Sheo Bace. 2 Borr. p. 640. 

9. A widow cannot betrotke her daughter without con- 
sent of her husband’s brother. Kumla Buhoo, v. Munnee 
Sunkur lchha Sunkur. 2 Borr. p 746. 

10. A childless Hindu widow and nearest heir of her de- 
ceased husband has, under the Mitdcshard law, an absolute 
right over all the moveable property left by him, and can 
alienate it to whomsoever she pleases. JJuorga Daye, v. 
Poorun Daye. 5 W. R. p. 141. 

11. On suit by reversionary heirs, a widow was deprived 
of the management of the property, as her acts were entirely 
subversive of the rights ot the heirs. Nundloll , v, bolcikec 
Beebee. 24th July 1854. S. D. Cal. p, 351. 

12. A Hindu widow has an absolute right to the fullest 
beneficial interest in her husband’s property inherited by her 
for her life. She takes as heir a proprietary estate in the 
land, absolute for some purposes, although in some respects 
subject to special qualifications, and disposition of the pro- 
perty is good for her life. 

13. The proposition that a widow has no estate in her 
husband’s immoveable property, but only the personal enjoy- 
ment of the usufruct is untenable. Kaniavadnani Venkatea, Sub- 
laiya,. v. Joyce Narasingappa, Mad. II. C. Rep. p. 116. 
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1. Self-acquired property, moveable and immoveable, 
may be distributed by will unequally among younger sons, 
to the exclusion of the eldest son. Rnghoonalh Paul’ a will, 
Macn. Cons. H. L. p. 309. 

2. A Hindu cannot under any circumstances will away 
the whole of his property whilst there arc legal heirs in exis- 
tence. Toolgaram, v. Nitrbkeram. 5th Oct. 1811. 1 Borr. p. 380. 

3. By the Hindu law every person who has authority 
while in health to transfer property to another by gift, 
possesses the same authority to bequeath it. Sreenarain Rai, 
v. Bhjajha . 27th July 1812. 2 Sel. Rep. p. 29. 

4. Where there are three persons equally related to each 
other within the seventh degree, and equally entitled each to 
a share of the property of a certain person by the Hindu law 
that person cannot by will bequeath the whole of it to one 
alone, to the prejudice of the other two, unless they should 
have resigned their rights to the testator V estate, ?and such 
resignation should be expressed in the will. Ranee Bullub 
Gungaram, v. Keshawram Sheodas. 26th Feb. 1822. 2 Borr. 
p. 6 ; Ichharam Rhumboo Dues, v. Breemanwul Bhacechund, 4th 
March 1823. 2 Borr. p. 171. 

5. By the Hindu law, current in Madras Presidency, a 
Zemindar having no issue, has the power of alienating, by 
deed or will, a portion of his estate, which, in default of 
lineal male issuo and intestacy, would rest in his 'widow, 
without her consent. Mulraz Luchmia , v. Ckalekancg Venkata 
llama, 30th June 1838. 2 M. I. App, p. 54. 

0. By the Hindu law administered in the N. W. 
Provinces, a Hindu has power to make a testamentary 
disposition in the nature of a will. 

7. A disputed will made by a Hindu, disposing of self- 
acquired estate among his family, established. Nana Narain 
Rao, v. Huree Punth. 25th June 1862. 9 M. I. App. p, 96. 
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ACCEPTANCE, 

ownership by, p. 247'. 

ACQUISITION, 

modes of, p. 247. 

AD II AILU A , p. 231. 

ADITYAS, p. 197. 

ADJURATION, 

mode of adjuring the several orders, p. 149. 
exception in case of certain Brahmins, Cshelryas, and Vai- 
syas, p 149. 

caso of witness being challenged, p. 149. 
form of adjuration to be used towards the servile class, and 
to the regenerate orders following mean occupations, p 150. 
the adjuration not to. bo- understood literally, p 151. 
ADMINISTRATION OF JUSTICE, 
judicial duty of a king, p. 1. 

ADMONITION, p. 151. 

ADOPTION, 

form to bo observed in, p. 316. 

Dattaha form of, p. 313. 

Critrinia form of, p. 319. 

giving or taking of an only or eldest son for, forbidden, p. 316. 
brother’s son should he preferred, p. 328. 
uncle’s son forbidden to be adopted, p. 328. 
cannot be made by disqualified person, p 376. 
dwydnmshydyana, or sou of two fathers, p 300. 
AFFIRMATION, p. 181. 

A 
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ALIENATION, 
by father, p, 254. 

AMERCEMENT, 

Brahmins may he amerced, p. 8. 

ANCESTRAL PROPERTY, 

equal right of father and son in, p. 278. 

See ‘ Partition 
ANSWER, 

must not bo taken before the declaration lias been amended, 

p. 20. 

to be wrilten, p 20. 
explanation, t> 21. 
requisites of an, p 21. 
further explanation, p. 21- 
four kinds of, i>, 21. 
nature of confession, p. 22. 
nature of denial, p. 22. 
denial is four-fold, p 22. 

Hcmiii.mee of mt answer, p. 23. 
a confession is a good answer, p. 28. 

(list me. ion between an exculpatory negation and a simple 
denial, p. ~8. 

APAUDHA, 

S'>i deserted, p. 321. 

APPEAL, 

some cases appealable, others not, p. 83. 
relative rank of tribunals propounded, p. 83. 
exposition of the text, p. 83. 

an appo. . nay be preferred from the decision of a family 
upwards to persons specially appointed by the ruler, p 84. 
an appeal may be preferred to the king. If nfHimed, aj pol- 
lan t to bo amcroi d ; if reversed, judicial authorities to bo 
amerced, 84. 

APPELLANT, n. 84. 

APlUTISiVNbU ; 

unobstructed heritage, p. 238. 
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ARCA TREE, p 206. 

ARCHER, p. 218. 

ARREST, 

four-fold, p. 13. 
of breaking, p. 13. 
improper, p. 13. 
exemptions from, p. 13. 
meaning of the term, p. 14. 

ARROWS, p. 217, 218. 

ASCETIC, 

See * Inheritance ’ 

ASSESSORS, 

appointment of, p. 3, 47. 

should belong to the Brahminical tribe, p. 4. 
number of, p. 4. 

arc distinct from the first-mentioned Brahmins, p. 1. 
duty of, p. 5. 

B 

BALANCE, 

ordeal by, p. 194. 

BANDIIUB, 

three kinds of, p. 363. 

BLINDNESS, 

Sec Exclusion from * Inheritance.’ 

,, < Ifai nteuu nee.' 

BOW, p. 217. 

BRAHMINS, 

wealth of, not to go to the king, 2’- 365. 

BRA II M A GIIARI. 

See c Inheritance.' 

BRANDING, p. 72. 

BROTHER. 

See * Inheritance.' 

„ * Partition.' 

BROTHER’S SON, GRANDSON, 

Soo * Inheritance ’ 

▲ 2 
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C 

CATTLE, 

•when may be distributed, p. 273. 

CHALLENGE, 

a false challenge punishable, p. 150. 

CHARGES, 

arc two-fohl, presumptive and positive, p. 9. 
positive charges arc two-fold, for commission or omission, p. 10. 
what is termed a heavy charge, p. 190. 
objection replied to, p. 190. 

CHIEF JUDGE, • 

supremacy of the chief judge, p. 7. 
etymological derivation of the term, p. 7. 

CIVIL ACTION, 

difference in tho case of a civil action from a criminal pro- 
secution, p. 35. 

distinction in civil and criminal cases, p. 191. 

CLAIMS, 

diversity of, p. 10. 
conflicting, p. 44. 

CLOTHES, 

Sec * Partition 
COGNATES, 

who are 1 p. 303, 

COMPLAINTS, 

should be made voluntarily, p. 1 1 . 
thoro may bo many complaints against one, p. 11. 
reasons for a second record of tho, p. 15. 
difference between the first complaint and the declaration, p. 16. 
COMPLAINANT, 

to be interrogated previous to summons being issued, p. 12. 
the term plaintiff or complainant includes their sons, grand- 
sons, and agents, p. 19. 

CONFESSION, p. 30. 

CONTRACTS, p. 168. 

CONTRADICTION, 

by reason of, p. 144 



INDEX. 


COUNSELLORS. 

duty of, p. 5. 

CREDIBILITY, 

must bo enquired into, after the question of competency has 
been disposed of, p 1 ■"> 5 
another objection replied to, p. 156. 

CRITA, 

son bought, p. 318. 

CRITRIMA, 

son made, p. 319. 

CSIIETRAJA, 

•wife’s son defined, p. 310. 

D 

DJI ARM A, p 231. 

D ATT AO A FORM OF ADOPTION, 

See ‘ Adoption.’ 


DAUGHTER, 

before marriage must be supported, p. 376. 
of disqualified persons entitled to maintenance, p. 376. 
share the residue of their mother's property after payment of 
her debts, p. 266. 

See ‘ Inheritance.’ 

„ ‘ Otv id it ana.' 

DEAF, 

Sec Exclusion from * Inheritance 
„ ‘Maintenance.’ 


DEBT, 

fine and foes for recovery of debt, p 103. 
incurred by undivided kinsmen on account of the family, 
shall be discharged by their huirs, p. I0o. 
father’s debt for spirituous liquors Ac. not payable by tho 
son, p 106. 

by wives of herdsmen Ac, payable by their husbands, p. 107. 
wife to pay only the debts acknowledged jointly with her 
husband, or solely by her, p. 107. 
son, not to bo forced to pay the debt of father who has 
gone abroad, until twenty years have elapsed, p. 109. 
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DEBT, 

if the father be (lead, the major to pay, and not the minor, 
p 109. 

sons to pay the father’s debts both principal and interest, 

p 110, 121. 

grandson to pay the principal only, p. Ill, 121. 
great-grandson not to pay at all if he has received no as- 
sets, p 111, 122. 

he who receives the estates Ac. shall pay the debt, p. 112. 
a bonded debt claimable from son and grandson of the ob- 
ligor, p. 172. 

objection answered, p. 172. 

case in which the fourth and others in descent may adjust 
the debt, p. 17d. 

mode of proceeding where the debtor is unable to discharge 
the whole debt at once, p 171. 
what is to be done after discharge of the debt, p. 175. 
those who witnessed the loan should witness re-payment 
also, p 178 

sons, not daughters, aro to discharge the mother’s debts, p 267. 
DECISION, 

a decision founded on inference being erroncom, no blame 
attaches, p 49. 

liable to reversal, p. 84. 

to rest on the evidence of the witnesses adduced, p. 154. 
where, to depend on other evidence, p 154. 

DECLARATION, 

method of recording the, p. 14. 
what to contain, p. 15 

further particulars to bo comprised in the, p. 15. 
difference between the tit's t complaint and the, p. 1C. 
semblance of a, p. 17. 

a declaration is admissible, though involving many mat- 
ters, p. 19. 

corrections may be mado until the answer is given in, p. 20. 
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DECREE, 

a favourable, p 75. 
an unfavourable, p. 75. 

DEFENDANT, p 38. 

DEGRADATION, 

See Exclusion from ‘ Inheritance' 

„ ‘ Maintenance .’ 

DELIBERATION, p 'Ml . 

DELINQUENCY, p. 144. 

DENIAL, p. 28. 

DEPOSITION, 

mode of taking, p. 148. 

DEPOSITS, p. 138. 

DEPUTY, 

sick and other exempted persons may appear by, p. 11. 
DISCIPLE, 

See ‘ Inheritance.' 

DISEASE, 

persons afflicted with incurable, p. 373. 

See Exclusion from ‘ Lt/unla nee.’ 

„ ‘ Maintain me.’ 

DIVINE TEST, p. 58, 170, 182. 

DOCUMENT, 

what is termed an official, p 175. 
mode of clearing up doubt from a contested, p. 17G. 
DONATION, 

by a single owner, p. 255. 

DOORCSA, p. 108. 

DUMB, 

See Exclusion from ‘ Inheritance .’ 

,, ‘ Maintenance.' 

D WYAMUiSUYA YA.XA. 

Seo * Adoption.’ 

ERROR, 

fatal to a criminal prosecution, though not to a civil suit, 
p. 36. 

ETHICAL CODE, p. 52. 
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E 


EVIDENCE, 

on delivery of tlie answer, evidence shall instantly be ad- 
duced, p. 29. 

in a ease of confession, no evidence requisite, p. 30. 
four sorts of, p. 57. 
further division of, p. 57. 

objection against evidence of possession replied to, p. 58. 
in default of other evidence, a divine test to be resorted to, 
p. 58. 

human evidence is preferable to a divine test, p. 59. 
the principal part of a claim being proved by human evi- 
dence, recourse should not be had to a divine test, p. 59. 
the same rule declared by Catytiyana, p. 59. 
divine test to be resorted to, only in default of human evi- 
dence, p. CO. 
exception, p GO. 

a title is stronger evidence, than mere receut possession, 

p o 

p. lo. 

simple possession is no evidence, p 73. 

possession is evidence, when accompanied by five conditions, 

P 74 

also when accompanied by hereditary succession, p 74. 
it affords presumption of a title, p. 71 

a title is evidence in cases within the memory of man, but 
beyond such memory possession is sufficient., p 74. 
text of Cat yd yn nit cited in confirmation, p. 75. 
one hundred years defined to bo a period within the memory 
of man, p 75. 

possession with an inferrible title is evidence of light, p. 77. 
false evidence being detected, the judgment is to be re- 
versed, p. 153. 

mode of proceeding when the evidence is contradictory, p 153 
what further means of proof may bo resorted to, by a 
claimant not content with his evidence, p. 157. 
of partition, p. 391. 
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EXCLUSION FROM INHERITANCE, 
See * Inheritance ' 
EXPIATION, p. 166. 

F 


FATHER, 

master of moveables, p, 252. 

See ‘ Alienation.' 

„ ‘ Ancestral Property .' 

„ ‘Debt’ 

„ ‘ Inheritance .' 

„ ‘ Partition 
FINDER, p. 90. 

FINE, p. 234. 

FOOD, 

See ‘ Partition 

G 

GAYATRI, p. 200. 

GENTILES, 

wlio arc, p. 360. 

GIFTS, 

presents of parents to their children arc incontestable, p. 286. 
several kinds of, defined which become woman’s pro- 
perty, p. 378, 379, 383. 

GOTRAJA, 

who are, p. 361. 

Sec ‘Inheritance: 

GRAND-DAUGHTERS, 

share of, according to the mother, p. 384. 

GRANDMOTHER (PATERNAL,) 

See ‘Inheritance.' 

GRANDFATHER (PATERNAL,) 

Sec ‘ Inheritance.' 

UREAT-GRANDFATH ER (PATERNAL,) 

See ‘Inheritance.' 

GREAT-GRANDMOTHER (PATERNAL,) 

See ‘ Inheritance.' 
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GRANDSONS, 

among grandsons by different fathers, the allotment of shares 
is according to tho fathers, p. 277. 
may prohibit dissipation of the inherited property by the fa- 
ther, p. 280. 

See ‘Debt’ 

„ ‘ Inheritance ’ 

„ ‘Partition.’ 

GREAT-GRANDSON, 

See ‘ Belt.' 

„ ‘Inheritance.’ 

H 

HERITAGE, 

two sorts of, p. 238. 

HERMIT, 

succession to the property of, p. 360. 

HUSBAND, 

when may use wife's goods, p. 389. 

woman’s separate property when inherited by, p. 337. 

I 


IDIOT, 

See Exclusion from ‘ Inheritance .’ 

„ ‘ Maintenance.’ 

IMTOTENT, 

See Exclusion from ‘ Inheritance.’ 

„ ‘ Maintenance.’ 

IMPROVEMENT OF COMMON STOCK, 

See ‘ Partition ’ 

INHERITANCE, 
defined, p. 238. 

two sorts, Apritilundha and Sapritibimdha, p. 238. 

of sons, 322. 

grandsons, p. 238. 

great-grandsons, p. 366. 

widow, p. 333. 
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INHERITANCE, 

daughters, p. 352. 
daughter unprovided, p. 352. 

» - — enriched, p. 352. 

daughter’s son, p. 353. 

mother, p. 354. 

father, p. 356. 

uterine brother, p. 358. 

step-brother, p. 359. 

uterine brother’s son, p. 359. 

step-brother’s son, p. 359. 

uterine brother’s grandson, p. 362 note. 

step-brother’s grandson, p. 362 note. 

paternal grandmother, p. 3G1. 

- — - - father, p. 361. 

uncle, p. 961. 

‘ sou, p. 361. 

grandson, p. 362 note. 

paternal great-grandmother, p. 361. 

father, p. 361. 

father’s paternal uncle, p. 361. 

sou, p. 361. 

grandson, p. 362 note. 

(jotraja, Sapiadas, p. 362. 

Samanddaras, p. 362. 
cognate kindred, p. 363. 
preceptor, p. 364. 
disciple, p. 365. 
fellow student, p. 365. 

Brahmanas, p. 365. 
king, p. 365. 

As to the Property of an Ascetic, 

natural relations do not succeed to, p. 366. 
preceptor, p. 367. 
pupils, p. 367. 
spiritual brother, p. 307. 

B 2 
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INHERITANCE, 

Stridhum, 

daughter, p. 381 — 383. 
daughter’s daughter, p. 381 — 384. 
daughter’s son, p. 381, 384. 
sou, p. 381, 385. 
son’s son, p. 381, 387. 
husband, p. 381, 387. 
kinsmen, p. 381, 387. 

Exclusion from Inheritance, 
blindness, p. 373. 
deafness, p. 374. 
dumbness, p. 374. 
idiotcy, p. 373. 
impotence, p. 374, 
lameness, p, 373. 
madness, p. 373. 
outcastc, p. 373. 
degradation, p. 373. 

INITIATION, 

defined, p. 288. 

of brother’s charge of the whole estate, p. 28S. 

INTEREST, 

four kinds of, p. 96. 

rates of interest with or without pledge, p. 95. 

-■ for the different castes, p. 96. 

— in cases of risk, p. 96. 

stipulated interest, p. 97, 98. 

particular kinds of interest for particular kinds of 
things, p. 98, 99. 

to run if payment is not made on demand, even after deposit, 
p. 104. 

INVOCATION, p. 194, 201. 

J 

JUDGMENT, 

must be given after the production of evidence, p. 30. 
what judgment to be given against defendant being cast, p. 38. 



INDEX. 


JUDGMENT, 

what judgment to be given against a plaintiff failing to estab- 
lish his claim, p. 39. 

JUDICIAL AUTHORITIES, p. 84. 

JUDICIAL PROCEEDING, 
general definition of, p 2. 
subject of a judicial proceeding defined, p, 9. 
subjects of a judicial proceeding arc eighteen-fold, p. 10. 
quadruple division of a, p. 31. 

judicial deliberation, not a distinct division .of the proceed- 
ings, p. 32. 

K 

KING, 

judicial duty of, p. 1. 

responsibility of the, p. 2. 

may appoint a representative, p. C. 

shall not take property of Brahmins, p. 3G5. 

in cases the property escheats to the, p. 3G5. 

KINSMEN, 

consent of, requisite to make an alienation, p. 255. 

L 

LAME, 

See Exclusion from ‘ Inheritance.’ 

„ Maintenance. 

LAND, 

mode of transfer of, p. 25G. 
co-heirs who recovers, got a quarter of it, p. 2G9. 
LIMITATION, p. 90. 

LOAN, 

subject proposed, p. 95. 
seven-fold division of receipt of, p. 95. 
rule for delivery by tho creditor of, p. 95. 
repayment of, p. 100. 

order of payment to different creditors of, p. 102. 

of the prohibition of receiving loans from particular persons, 

p. l 18 *. 
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M All AD EVA, 

to bo worshiped, p. 221. 

MAINTENANCE, 

of sons of a regenerate man by a female slave, p. 331. 
of a woman suspected to bo iucoutonent, p. 350. 
of disqualified persons, such as blind, deaf, dumb, insane, 
idiot, &c., p. 375. 

daughters .of disqualified persons must be maintained until 
married, p. 376. 

wives of disqualified persons must bo maintained unless 
unchaste, p. 377. 

out-caste must be supported with, p. 373. 

MAJORITY, 

commences after the sixteenth year, p. 109. 

MARRIAGE, 

forms of, p. 381. 

Brahma, Daivct, Arsha, and Pmjapatya, the husband is en- 
titled to the succession of wife’s EtriJhum, p. 382. 
in Asura, Gaiidharba, Bacslum, and Pamc’ha form the pa- 
rents inherit, p. 382. 

in every form of marriage, if there be issue, daughters 
inherit, or grand-daughters, p. 382. 

MATERNAL RELATIONS, 
who are, p. 363, 364. 

MINORITY, 

extends to sixteenth year, p. 109. 

MORTGAGE, 

by a single owner when valid, p. 255. 

MOTHER, 

debt of, p. 267. 

right of, to inherit, p. 354. 

separato property'of, p. 266. 

MOVEABLES, 

father’s power over, p. 254. 



INDEX. 

N 

NEPHEWS, 

right of, p. 359. 

do not sliaro with uncle, p. 359. 
take share which had vested in their father, p. 359. 
NON-SUIT, 

causes of, p. 15. 

does not invalidate the claim, p. 35. 

0 

ORDEAL, 

five principal methods of, p. 179. 
there arc altogether seven methods of, p. 179. 
scales, and the other four methods of ordeal to be used in cer- 
tain cases, p. 180. 

an ordeal may be resorted to, in proof of a negation, as well 
as of an affirmation, p. 181. 

different ordeals applicable to different accusations, p. 181. 
other divine tests described, p. 182. 
distinction between an oath and an ordeal, p. 183. 
different kinds of, p. 183. 

ceremonies to be observed with respect to ordeals in gene- 
ral, p. 185. 

different times propounded for different ordeals, p. 185. 
particular seasons enjoined for particular ordeals, p. 180. 
particular seasons prohibited, p. 188. 
ordeals for particular persons, p. 187. 

Ordeal by Balance, 

mode of proceeding with respect to, p. 193. 
interpretation of the text, p. 194. 

invocation to be used by the party undergoing the ordeal, p. 191, 
tree to be cut down with certain ceremonies, p. 191. 
method of constructing the balance, p. 195. 
method of weighing, p. 195. 

forms and ceremonies to bo observed on the occasion, p. 190. 
worship of the regents of the world, p. 190. 
of the Yam, &c, p. 197. 
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ORDEAL, 

offerings to be presented, p. 198. 
mode in which tho worship is to be performed, p. 199. 
qualifications of the officiating chief judge, p. 200. 
the Gayatri to be repeated, p. 200. 

the accusation should then be written with a mmira, and 
placed on the head of the accused, p. 201. 
the above ceromonies applicable to all ordeals, p. 201. 
invocation by the chief judge, p. 201. 
the person about to undergo tho ordeal should also invoke 
before being weighed, p. 202, 
period of weighing, p. 202. 

what persons should bo appointed to decide as to the quca - 
tion of guilt or innocence, p. 202. 
rule for ascertaining tho point, p. 203. 
exception, p. 203. 

explanation of the exception, p. 203. 
other evidence of guilt, p. 203. 
explanation of the terms, p. 203. 
distinction, p. 204. 

fees to be paid to tho officiating priests, p. 204. 
precaution to be adopted when the scales arc required for 
future use, p. 204. 

Ordeal by ‘ DharmcC and 1 Adharma .* 

this ordeal applicable to what cases, p. 231. 
explanation of the text, p. 232. 
form to be observed in this ordeal, p. 232. 
another mode of performing this ordeal, p. 232. 
formula to be recited by tho accused, p. 232. 
proof of guilt or innocence, p. 233. 

Ordeal by Fire, 

forms to be observed in this ordeal, p. 205. 

explanation of the text, p. 205. 

other ceremonies to be observed, p. 205. 

Area leaves to be used only when the Pippala leaves are not 
procurable, p. 206. 
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ORDEAL, 

invocation to bo used by tho part undergoing the ordeal, 
p. 20G. 

position of the accused, p. 207. 
explanation of tho text, p. 207. 
ceremonies to bo performed by the chief judge, p. 207. 
Invocation to be used by the chief judge, p. 208. 
dimension and description of the red-hot ball with which the 
ordeal is to bo performed, p. 208. 
tho accused is to walk through seven circles, p. 209. 
extent of tho circles, p. 209. 
explanation of tho text, p. 210. 

small circle are to bo made within the larger ones, p. 210. 
enumeration of the circles according to tho text of Pita- 
maha, p. 211. 

enumeration of the terms of measurement, p. 211. 
if the hand is burnt, he is criminal, p 2 1 2. 
but not, if he is burnt elsewhere, p. 2 1 2. 
recapitulation of the ceremony, p. 212. 

Ordeal by Grains of Rice , 
should bo administered in cases of theft, p. 229. 
ceremonies to bo observed on tho occasion, p. 229. 
proof of guilt, p. 229. 

all the ceremonies prescribed for other ordeals, to be observed 
in this, p. 230. 

Ordeal by Hot Metal , 

form to be observed in this ordeal, p. 230. 
proof of innocence, p. 230. 
explanation, p. 230. 

another mode of performing this ordeal, p. 230. 
all the ceremonies used in other ordeals, to be observed in 
this, p. 231. 

formula to be used by the party, p. 231. 
explanation of the formor text, p. 231, 

Ordeal by Poison , 

form to be observed in this ordeal, p. 220. 
explanation of the text, p. 220. 
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OKDEAL, 

description of poisonous symptoms, p. 221, 

Mahadeva to bo worshipped, p. 221. 
invocation to be used by the chief judge, p. 221, 
the poison how to be administered, p. 222. 
what are proper poisons, p. 222. 
proper time for administering it, p. 222. * 

quantity to bo administered, varies according to the sea- 
son, p. 222. 

quantity to be administered in the proper season, p. 223. 
measures by which the quantity is to be ascertained, p. 223. 
should bo mixed with clarified butter, p. 223. 
care should bo taken against the admission of sorcery and 
antidotes, p. 224. 

requisite qualities of the poison, p. 224. 
time allowed for the poison to tako effect, p. 224. 
period extended according to one authority, p. 224. 
recapitulation, p. 225. 

Ordeal by Sacred Libation, 
form to be observed in this ordeal, p. 225. 
explanation of the text, p. 225. 

ceremonies prescribed for other ordeals, to be observed in 
this, p. 226. 

the worship of particular deities, prescribed for certain indi- 
viduals, p. 226. 

cases in which, and persons by whom, this ordeal should be 
used, p. 226. 

persons to whom this ordeal should not be administered, 

p. 220. 

explanation of tho disqualifying terms, p. 227. 
duty of the chief judge, p. 227. 

the innocence of the accused is proved, if no calamity befid 
him within fourteen days, p. 227. 
calamity happening after that period is no evidence of guilt, 

p. 228. 

in trifling cases the period allowed is less, p. 228. 
and varies as the charge is more or less trifling, p. 228. 
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ORDEAL, 

Ordeal by Water , 

forms to be observed in this ordeal, p. 213. 
explanation of the text, p. 214. 

Vartma must be worshipped, after the other prescribed cere- 
monies have been gone through, p. 214. 
invocation to be used by the chief judge, p. 214, 
and by the accused, p. 214. 

enumeration of the different descriptions of water fit for the 
ordeal, p, 214. 

meaning of the term reservoir, p. 215. 
the person who stands in the water should hold a pillar, 
p. 215. 

mode of ascertaining innocence, p. 215. 

explanation, p. 215. 

another mode described, p. 21G. 

as declared by Pita mafia, p. 21G. 

what constitutes a swift runner, p, 216* 

description of the signal post, p. 217. 

bow and arrows to be worshipped, p. 217. 

dimensions of the bow, and distance of the target, p. 217. 

arrows how to be made, p. 218. 

who should be archer, p. 218. 

the arrow secondly discharged should be brought from the 
spot on which it fell, p. 218. 

places and times improper for the discharge of arrows, p. 218. 
if the person immersed move from the spot, he is considered 
guilty, p. 219. 

liis o ill's must not bo visible, p. 219, 
recapitulation of the rules, p. 219. 

ORN AMENTS, 

See ‘ Partition 
ORDER OF SUCCESSION, 

Sec ‘ Inheritance’ 

OUTCASTS, 

Sec Exclusion from 1 Inheritance 
See ‘ Maintenance,' 

c 2 
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OWNERSHIP, 

equal rights of father and son, p, 279. 

P 


PARTITION, 
defined, p. 239. 
four periods of, p. 258. 

unequal division should not bo practiced, p. 264-65, 
distribution among brothers should be equal, p. 263. 
new clothes may be distributed, p. 273, 
ornaments which are not worn may be divided, p. 27 4. 
grandsons share the allotment which their deceased father 
would have had, p. 277. 

the right of father and son in property ancestral, is equal, 
p. 278, 279. 

mother having no peculiar property share equally with sons, 
p. 287. 

a son bom after partition, is entitled to share : conformably 
with the text of p. 281. 

the widows of the father are entitled to an equal share with 
the sons, p. 287. 

among sons by women of different tribes, p. 294. 
property discovered after partition, shall be divided in equal 
shares, p. 297. 

grand-daughters share tho allotments of their respective 
mothers, p, 384. 

improvement of common stock, p. 277. 

for the marriage of sisters quarter shares are allotted, p. 288. 

property exempt from, p. 271. 

— acquired without detriment to paternal estate, p. 271* 

_ — — - by labours, science, war, <fcc., p. 272. 

, ■ — presents from friends, p. 272. 

moveables used by each persons, 273. 

property not liable to partition, p. 2*4. 

a well is to be used by turns, p. 274. 

common way is indivisible, p. 276. 

presents of parents to sons not divisible, p. 276, 286. 

distribution of cattle and vehicles, p. 273* 
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PARENT, 

See ‘ Partition .’ 

„ ‘ Inheritance.' 

PAUGUNDA, 
minor, p. 109. 

PA WNERBHA VA, 

PAUPER, p. 72. 

PARCENER, 

re-united, who is, p. 369. 

PATERNAL, 

See * Ancestral ’ 

PRECEPTOR, 

See ‘ Inheritance.’ 

PENALTY, 

incurred only where the wrong is wilful, p. 8. 
of usurpation in cases of pledge, and other instances, p. 70. 
cases in which the fine need not be equivalent to the proper- 
ty usurped, p. 71. 

to bo inflicted on an offending pauper, p. 71. 

for refusal to give evidence after admonition, p. 151. 

for refusing to bear testimony, p. 152. 

of suborners and false witnesses, p. ICO. 

special rules in certain cases, 1 60. 

explanation of the terms in the text of Menu, p. 161. 

for concealing evidence, p. 163. 

PENANCE, 

PERJURY, p. 161. 

PIPPALA LEAVES, p. 206. 

PLAINTIFF, p. 27, 30. 

PLEA, 

nature of- a special plea, p. 22. 
of former judgment, p. 22. 
confusion of plea inadmissible, p. 24. 
case of a denial and special exception, p. 25. 

former judgment and special exception, p. 25. 

i an answer involving three or four pleas, p. 25. 
must be taken separately, p. 26. 
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PLEA, 

the most weighty plea should be first examined, p. 26. 
confession to be acted on after all other plea, p. 26. 
the term “ most important plea,” means that which is follow- 
ed by most proceedings, p. 2G. 

in a case of special plea and a plea of former judgment, de- 
fendant may select his own, p, 28. 
both parties not to plead at once, p. 29, 
recriminatory plea permitted, when exculpatory, p. 33. 
of ignorance, p. 50. 

PLEDGES, 

defined, p. 127. 

four sorts explained, p. 128. 

when does the creditor become absolutely entitles to the 
pledged property, p. 129, 

debt not recoverable if the pledge is destroyed, p. 131. 
validity of a pledge established by its acceptance, p. 131. 
liow is the debtor to proceed in case the creditor or in his 
absence his agent refuses to receive payment, p. 134, 
PLUNDERED PROPERTY, p. M. 

POISON, p, 222. 

POISONOUS SYMPTOMS, p. 221. 

POSITIVE CHARGE, 

POSSESSION, 
effect of, p. 63. 
explanation, 63. 

objection urged to this interpretation, p. 63. 
additional reasons for the objection, p. 64. 
argument continued^. 64, 66. 

continuation of the argument. The text docs not imply loss 
of remedy, p. 65. 

other constructions proposed and rejected, p. 66. 
right interpretation of the text propounded. Loss of profits 
intended, p. 67. 

must be fur twenty years observed, and uninterrupted, p. 67. 
where the profits arc forthcoming, they are to be restored, 
p. 67. 



INDEX. 


POSSESSION, 

punishment may be inflicted on the unlawful possessor, even 
after twenty years, p. 68. 
recapitulation, p. 68. 

POSSESSION, EXCEPTION, p. 68. 

explanation of the terms in the exception, p. 69. 
neglect not productive of loss of profits in mortgage, <fcc., 
p. 69. 

nor in the case of boundaries, or sealed and specified de- 
posits, p. 70. 

nor in the ease of idiots and other exempted persons, p 70. 
recapitulation, p. 70. 

unauthorized possession even iu the second and third genera- 
tion punishable under certain conditions, p. 76. 
by three ancestors, not sufficient evidence without length of 
time, p. 76. 

POSTERIOR ACT, p. 61. 

PRESUMPTIVE CHARGE, 

PRIORITY, 

the posterior act is of most effect in certain cases, p. 61. 
explanation : example, p. 61. 
additional example, p. 61. 

exception in cases of mortgage, gift, and sale, p. 62. 
objection answered, p. 62. 

PROOF, 

in a caso of two pleas applying to one and the same count, 
proof rests with the defendant, p. 27. 
and not with the plaintiff, p. 2 1 . 

proof rests with the defendant in leading denial and fomcr 
judgment, p. 28. 

in case of a former judgment or special plea, flic defendant 
adduces proof, p. 21) 
in a total denial, the plaintiff, p. 30. 

of a part when the whole claim is denied, is proof of tho 
whole, p. 48. 

should tho evidence prove more or less than the claim, re- 
course may be had to other proof, p. 50. 
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PROOF, 

in criminal prosecution, proof of a part is sufficient for the 
whole, p. 51. 

proof of custom depends on writings, p. 60. 
in other cases, possession is proof, p. 60. 
in other cases, witnesses, p. 60- 

a defendant not being content with his evidence, cann ot re* 
sort to other means of proof, p. 157. 
toxt of Menu cited, p. 158. 
erroneous construction noticed and refuted, p. 158. 
another construction refuted, p. 159. 

PUNISHMENT, 

corporal punishment is ten-fold, and must not be inflicted on 
a Brahmin , p. 71. 
other modes of, p. 72. 

special punishment for a delinquent Brahmin being a 
pauper, p. 72. 
additional modes of, p. 72. 
manner of branding, p. 72. 
construction of a text of Apastamhha, p. 73. 
of the three inferior tribes for repeated perjury, p. 161. 
of the priestly tribe for the same offence, p. 161. 

Brahmin may be fined, but on no account corporally pun- 
ished, p. 162. 

PRECEPTOR, 

See ‘ Inheritance' 

PUPIL, 

See ‘Inheritance.’ 

PUTBIGA PUTRA. 

meaning of, p. 307. 

RECRIMINATION, 

exception to the rule against, p. 36. 

REDRESS, 

a pupil may have redress against his tutor in certain cases, p. 86. 
a son against his father, p. 87. ' 
a wife against her husband, p. 87. 
a slave against his master, p. 87. 
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INDEX. 

REGENTS OF THE WORLD, p. 196. 
REPRESENTATIVE, 
of a king, p. 6. 
qualifications of the, p. 6. 
tribe of the, p. 6. 

RESERVOIR, p. 215. 

RESPONSIBILITY —of the king, p. 2. 

RETORT, &c. — prohibited, p. 33, 

REUNIUN, 

person with whom it may take place, p. 369. 
REWARD — to the finder of property, p. 90. 
ROYAL TREASURY, p. 94. 

RULING POWER, p. 7. 


SACRED LIBATION, p. 225. 

SALE, 

by a single owner when valid, p. 255. 

Sec ‘ Alienation hj Father.’ 

BAMANODACAS, 

relation of, extends to the fourteenth degree, p. 325, 362. 

BAPINDAB, 

relation of, ceases with the seventh person, p. 325, 362. 
BA PRTTEBUNDHA, 
meaning of, p. 238. 

SCALES, p. 204. 

SCIENCE. 

gains of, p. 269. 

SEASONS, p. 186. 

SECURITY, 

to be taken for the satisfaction of the award, p. 37. 
in default of security the parties to be guarded, p. 36. 
SERVANTS, p. 88. 

SISTERS, 

marriage of, p. 288. 

unmanned participate after father's death, p. 293. 
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SISTERS, 

that share is allotted the right of, to a quarter share 
and the way shown how, p. 290, 291, 292. 

SLAVE, p. 87. 

SONS, 

twelve kinds, p. 305-6. 

their rights, p, 325. 

rights of posthumous, p, 84, 283. 

born after father’s partition, p. 281, 282, 283. 

rights of disqualified, p. 375. 

SORCERY, p. 224. 

STRIDE AN A, 

definded, p. 377, 378, 379. 

daughters share the residue of their mother’s property after 
payment of her debts, p. 67, 266, 382. 
the heirs to, are different according to the form of marriage 
ceremony, p. 381. 

of daughters first the unmarried next the married one, who 
is unprovided, lastly one who has a provision, p. 383. 
after daughters granddaughters in the female line inherit, 
p. 382, 383. 

they share the allotments of their respective mothers, 
p. 384. 

hut, if there be daughters, a trifle only is to be given to the 
granddaughters, p. 384. 

in default of granddaughters, the sons of daughters’ inherit, 
p. 384. 

after them the sons, p. 385. 

after sons, grandsons Inherit, p. 387. 

next the husband and other heirs, p. 387. 

STUDENT, 

See * Inhertiunft! 

SUBORNER, p. 160. 

SUIT, 

what suits are invalid, p. 85, 

certain suits improper between what parties, p. 86, 

all such suits admissible, though not creditable, p. 87. 
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SUIT, 

certain married women may sue, p. 88. 
servants may sue for their own rights, p. 88. 

SUMMONS, 

to be served on him against whom the allegation is made, 

p. 11. 

who should not be summoned, p. 12. 
further exceptions, p. 12. 
who may be summoned, p. 12. 

those exempted may be summoned in certain instances, 
p. 13. 

SURETIES, 

persons prohibited to become surety, p. 118. 
three purposes for which surctiship is enjoined and the effect 
of each, p. 120. 

liability of the son of a surety, who goes abroad or die, 
p. 125. 

three fortnights’ time to bo allowed to the surety to produce 
the debtor, p. 126. 

if the debtor be not produced within that timo the Burety 
must pay, p. 126. 

T 


TEST, 

enumeration of other’ tests for tho ascertainment of guilt or 
innocence, p. 233. 

mode of ascertaining innocence, p. 233. 
time to be allowed, p. 233. 

losing party to be subjected to fine and penalty, p. 234. 
amount of fine, p. 234. 

is to be superseded to the penalty formerly denounced, 
p. 234. 

TESTIMONY, 

penalty for refusing to bear, p. 125. 

TITLE, 

is not complete without possession, p. 08. 
acceptance necessary, p. 78. 

d 3 



INDEX. 


TITLE, 

acceptance of, is three-fold, p. 78. 
to land, incomplete without possession, p. 79. 
possession in some cases more weighty than a title, p. 78. 
the first acquirer not showing a title is punishable, p. 80. 
but to avoid the penalty, his son need only prove uninter* 
rupted, and his grandson hereditary succession, p. 81. 
the non-production of a title causes forfeiture to the son and 
grandson of the first acquirer, but penalty also to the first 
acquirer, p. 81, 

the defendant dying, pending a claim against him, his son 
must prove his title, possession not being sufficient, p. 82. 
because the ploa of possession would not havo availed the 
original defendant, p. 82. 

TRIAL — to be bond fide , p. 47. 

TROVE, 

property to be restored to the owner, p. 89. 
reason for declaring this rule, p. 89. 
period for which trove property should be kept in deposit, 
p. 90. 

deductions to be made after certain periods, p. 90. 
reward to the finder, p. 90. 

period of limitation defined, not to annul the owner’s right, 
but to authorize the king to use the property, p. 90. 
law relativo to hidden treasure, p. 91. 
exposition of the preceding text, p. 92 
treasure to be restored to the owner after certain deductions, 
p. 93. 

the king must restore to his subjects property plundered 
from them, p. 93. 
neglect also culpable, p. 94. 

if plundered property be not recovered, its amount must be 
paid from the royal treasury, p. 94. 

TUTOR, p. 86. 

UNDIVIDED PROPERTY, p. 336. 

USURPATION, p. 70. 
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TAISYA, p. 149. 

VANAPRASTHA , 

succession to property of, p. 367. 

W 


WAGER, 

a wagering party being cast, must make good the fine and 
wager besides the claim, p. 46. 
wager may be by one party only, p. 46. 
in which case he alone is responsible for it, p. 46. 
each party responsible for his own wager, p. 47. 

WIDOW, 

Sec ‘ hiker itanee. 7 
„ 1 Maintenance.’ 

WIFE, 

the wife shares like a son, p. 260. 

the wives of disqualified persons must be maintained, unless 
unchaste, p. 377. 

WITNESS, 

may be by seeing or hearing, and may bo either made or not 
made, p. 141. 

eleven classes of, five mado and six not made, p. 141. 
definition of made witnesses, p. 141. 
definition of witnesses not made, p. 142. 
qualifications and number of, p. 142. 
explanation of the preceding text, p. 143. 
incompetent witnesses aro of five descriptions, p. 144, 
reasons of incompetency, p. 144. 
those who are incompetent by reason of interdict, p. 144. 
by reason of delinquency, p. 144. 
by reason of contradiction, p. 144. 
by reason of self-appointment, p. 145. 
by reason of intervening decease, p. 145. 



XXX 


INDEX. 


WITNESS, 

exoeption in cases of evidence after claimant’s decease, 
p. 145. 

other incompetent witnesses enumerated, p. 146. 
explanation of the terms of incompetency, p. 146. ' 

the text includes other incompetent witnesses formerly pro- 
hibited, p. 147. 

exception as to the number of, p. 147. 
exception as to the qualifications of, p. 147. 
definition of offences, p. 148. 

witnesses being found incompetent, recourse may be had to 
other means of proof, p. 150. 

superior respectability prevails over superior numbers, p. 153. 
application, of a former text, p. 154. 
where a claimants' wifcnpsses depose against his claim, he may 
^dduce others to confute^their evidence, p. 155. 
objection replied to, p 155. • , 
contradiction punishable, p. 164 1 . 
tampering with witnesses prohibited, p. 164. 
standing mute, and deposing falsely, enjoined in favorem vitas , 
p. 164. 

expiation to be performed in such cases, p. 165. 
objection noticed, p. 160. 
and replied to, p. 166. 

in this instance the graver offence is removeu, though the 
slighter one remains, p. 166. 

expiation not incumbent on casual false witnesses, p. 166. 
WOMAN’S PROPERTY, 

See * Stridhana' 

WORSHIP, p. 196, 199. 

WRITTEN PROOF, 

general definition of, p. 167. 

rule respecting an instrument prepared by others, p. 167. 
a contract may be binding without a writing, p. 168. 
distinguishing marks to be insisted in a writing, p. 168. 
the obligor should subscribe the writing, p. 169. 
the writnesses also should subscribe, p. 169. 
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WRITTEN PROOF, 


rule to be observed where the parties and their witnesses 
ignorant of the art of writing, p. 169 . 
of a writing executed by the party himself, p. 170 . 
made in which it should be drawn out, p. 171 . 











